
























































































































































their employment.**

The Act offered improvements. There was to be clearer direction related to the
calculation ¢ lost earnings; swift appeal directly to the Supreme Court in the event of
dispute between a worker and employer; reduction of litigation through elimination of
employers' defense on the grour ~ of contributory negligence; government monitoring of
the benefits offered by employers with private insurance schemes®; and, finally, a
requirement for employers to report annual injury statistics and compensation payment to
the Colomal Secretary. Although this Act was named the Workmen's Compensation Act
and replaced the Employers' Liability Act (in name), it remained in substance a narrow
employers' liability act. Injured workers would continue to deal wi  individually liable
employers and, as applicable, their inst  : and the courts. Another ortcoming was that
the Act only covered dangerous industries such as railways, factories, quarries or major
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construction projects” which left many trades and occupations such as fishermen,

loggers, tradesmen, retail clerks, and general labourers, totally unprc cted.

While labour achieved modest gains in 1908, there was clearly no appetite for major
legislative change toward their interests. In addition to limiting coverage to dangerous
industries, there is other evidence that suggests the interests of employers were carefully
considered as well. Perhaps tellingly, Kent introduced the Act by saying that it had been
greatly improved in England and now it was time for the colony to follow "as far as our

circumstances would permit."*’ From a practical standpoint this meant that the scope of
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Delegates at thce founding meeting in 1936 adopted ten policy resoll ons, one of which
c¢: ed for improvements in the Workmen's Compensation Act.* The ederation not only
lasted, but would come to play a crtical role in influencing the devel iment of the
workers' compensation system in Newfoundland, particularly durir the decisive years
following Confederation. It is noteworthy, however, that the Federation decided against
direct political participation by way of creating their own party or fielding candidates in
general elections. That was a marked departure from the former approaches of Coaker,
the FPU and NIWA. Instead their preferred route for political ac ‘ism was to lobby

government for favoured legislation in  urn for support at the polls.

Among the small number of leaders who attended the inaug 1l meeting of the
Federation in 1936 were Charlie Ballam and Irving Fogwill. These names would figure
prominently in the development of workmen's compensation policy. Ballam, a union
organizer out of the Corner Brook mill eventually served as President of the
Newfoundland Federation of Labour. In 1949 he entered active pol cs, as a Smallwood
Liberal, and was named as Newfoundland's first post-Confederation Labour Minister, a
position he held until 1966. Fe-~vill was a railway unionist out of the NIWA tradition.
Particularly litcrate and a socialist, he was assigned by Smallwood to study the matter of
Workmen's Compensation in 1950 and, eventually, was r 1ed Chairman of
Newfoundland's post-confederation Workmen’s' Compensation Board where he remained

itil March 1967.°
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maintain good relations between employers and workmen in the various industries of
Newfoundland, the role of the office grew quickly to cover all aspects of labour
relations.'” Most of the correspondence recorded by the Labour Relations Officer after
1942 came from trade unions. A telling comment concerning the availability of
information regarding the Workmen's Compensation Act went as follows:

For the information and guidance of workmen this office has consolidated

the Workmen's Compensation Act as “: :ndments thereto a | issued the

complete Act, as amended, in stenciled form through the various Unions.

Formerly the Acts were not available otherwise than in the Consolidated
Statutes of 1916 and the yearly Acts since 1918.'

This comment suggests that prior to the 1940s the average workman would have been in
a very ignorant and deprived situation when it came to having information concerning
workmen's compensation. Likely, workmen would have been vi 1ere e, subject to
rumour and possibly unscrupulous employers, when it came to t ir rights under the
workmen's compensation act. Workers might have been easily diss .ded from pursuing
workmen's compensation claims by being told that coverage didn't exist or that they had
opted out of coverage. Although these v e the kinds of fears which the 1902 and 1908
legislation were meant to eliminate, it is clear that by 1944 there was a very low level of
awareness regarding the Act; copies of the Act simply were not av  able. In fact, 1t was
well known that it depended  gely on the employer what, if anyt ng, a worker would

get following a work injury prior to 1949."7

The creation of focused | ucratic capacity, in the form of : Labour Relations
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Compensation, was among those who responded to the Commi on's consultation.
Smallwood recalls indicating to the Commission that their proposed Workmen's
Compensation Act was merely an improved employer liability act 1d, as such,
misnamed.”* The proposed Act, Smallwood argued, was merely a continuation of the
British-styled employer liability acts in force since 1887 and, as such, left workers open
to the unpredictability of employer attitudes and the vagaries and expense of court
processes. Even if the Act did contain certain improvements ch a schedule
recognizing certain industrial disc s as beit  work related (a schedule similar to that
originally recommended by Browne and Smallwood in 1926), it did not contain any
significant changes in quantum of benefit levels paid to injured workers or their
dependants, a consistently u1 1lfilled desire of labour since 1908. The Commission of
Government proposal, Smallwood reminds, amounted to merely in :mental changes in
what labour perceived to be a fundamentally second-rate law. A clear opinion to be sure,
but one which was enabled throi "1 a new form of consultative interaction involving the

Commission of Government, the Labour Relations Office, and interested individuals and

groups.

Meanwhile, as directed by the British government, Newfoundlanders were preoccupied
with the much larger issue of national self-determination since December 1945.
Delegates were elected to ati ongoing Nat: 1al Convention t ugh which possible
forms of government for the future of Newfoundland would be debated and

recommended. Among the delc tes elected in June 1946 - the first vote in
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off the political processes factors that contribute to increasing returns, these examples
also point to the prevailing and associ :d levels of political ambiguity associated with

the growing policy environment.

It 1s also important to note the broadening of an institutional dimension. The environment
was becoming more complex involving not only the law, cou : employers, and
individual workers, but it now featured bureaucracy (albeit small), key interest groups,
and emerging public consultation proce :s. A useful theoretical approach for assessing

political change over time — with implications for increasing returns - is known as
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Yl

storical institutionalism™ " and it argues that state and societal institutions can have an
important and independent role in shaping political conflicts an policy choices. It
advocates the study of political processes o time with, as the n ne implies, special
reference to fundamental institutions, e.g., formal rules (laws), policy structures (courts,
public agencies, bureaucracy), and norms (learned and accepted practices).”” In
particular, it advocates understanding of how political processes unfold over time and
“often emphasizes critical moments in politics, distinctive developn atal sequences, and
the rigidities that make it difficult for social actors to escape from established paths.”?
The opportunity arises, therefore, to employ the historical institutionalism lens to assess
when and why path dependencies continue - as they clearly did with the 1887 law until
1948 - or when and perhaps why path dependencies get altered at critical moments in

politics, such as ‘breakpoints’ in history when change or path diverg e occurs. As we

shall see in upcoming Chapt | distinctive breakpoints do occur but not often.
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retirement, disability and death."”

% Michael Mendelson, “Social Policy in Real Time,” paper from Proceedings of Sixth
Biennial Social Welfare Policy Confe  ce, St. Johr  June 1993, 9.

¥ «Report of The Review C mit  Workn s Compensation Newfoundland and
Labrador,” July, 1972, 7.

* The recommendations r« irdit  Canada Pensions offsets a | 1~ "t of app ~ were
eventually adopted in the 1980s, so 1n that regard the 0 Committee was :tually ahead
of its time.

% “House of Assembly Proceedit ,” 1950, 605-606.
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% Hall and Taylor, “Political Science and the Three New Institutionalisms,” 936-957.

% North, Douglass Cecil, Institutions, Institutional Change and Economic Performance
(Cambridge: Cambridge University Press, 1990), 95.

®' J.G. March and J.P. Olsen, Rediscovering Institutic  : The Organizational Basis of
Politics (New York: Free Press, 1989), 166.
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Chapter Eight

Conclusion

This paper reviews the evolution of workers' compensation laws in Newfoundland
since the late 1800s and determines which factors have influenced their development. As
with any set of laws examined over 100 years, the nature and degree of policy
determinants in Newfoundland has changed along with - because ¢ or in reaction to -
the ebb and flow of mixed and int  :lated factors including: istoric , ideological, legal,
institutional, economic, social, and political responses to industriali:  ion, modernization,
and major events such as industrial disasters. That said, the review indicates that core
aspects of the laws have been remarkably stable over time, subject mainly to incremental
change. The Newfoundland laws were based squarely on the laws of England prior to
1949 and of Canada after 1949. While there are occasional major policy ifts within the
context of these national frameworks, once introduced the laws and systems surrounding

them have proven highly durable.

Having made these observations the paper also introduced (Chapter Two) the theoretical
concepts of 1th dependency and increasing r: approach for understanding this
degree of system durability and associated incrementalism. The hi ry and documented
influencing factors reflect the basic increasing returns prediction th  the likelihood that a
law, institution, or process will be changed steadily decreases the longer it remains in

2

place. To the extent that worl compensation policy in Newfoundland can and does

change, however, the main infli  ices 1 overed in this paper include: historical context
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workers’ rights be fully protected. It is also interesting to mark the emergence of
organized labour in this era as the beginning of its continuing effc s to influence the
direction of the law. Organized labour has been h™ "1y influential at various points in the
history, not the least of which occurred in 1949 when it - the Newfoundland Federation of
Labour and individual labour leaders - played a central role in the growth and
development of the new Canadian workers' compensation system (Chapter Five).

But the Newfoundland environment was always not conducive to major change in the
law, particularly prior to 1949. Incremental policy changes predominated when, for
example, Newfoundland of the 1920s and 1930s was saddled with 1iserable economic
performance, increasit  public debt and eventual bankruptcy (Chapter Three).
Government preoccupation with economic crises meant that the cc :ems and influence
of labour leaders were greatly diminished. Although labour advocacy was a policy
determinant, to the extent that sc e positive changes occurred, other factors often
outweighed government's ability or willingness to meet their desire for sweeping change.
As witnessed (Chapter Three), Smallwood's and E  wne's bold bid for the Newfoundland
govi  ment to adopt the pre ive new Canadian model was side-stepped in 1926 in
favour of a series of incren  tal changes. That episode illustrates how incremental policy
results when the competing interests of capital and workers vie »Hr policy influence.
Incrementalism, as stated at the end of Chapter Three, reduces 1 : stakes in political
controversy and encourages losers to accept their losses w 1out disrupting the political

system.
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dramatically with the en  3ence of new systems and institutions, new actors, and morc
articulate expression of ideological viewpoints. In particular, the history revcals
increasing interplay with and heightening importance of the WCC and its associated

institutional structures and processcs.

As a measure of the growing complexity of = system, when the st statutory review
process occurred in 1966, only 15 written bric ; were submitted and there were no public
hearings. But the 1988 statutory review process involved 24 written briefs and 26 public
hearings (with 114 oral presentations). Since 1959 there have been six Statutory Review
Committee reports: May 1966, July 1972, June 1977, December 1981, February 1988,
November 1991, and May 1997. Statutory review processes themselves are interesting
mechanisms for tracking the growing complexity of interactions and preferences of
actors. By nature, the role of these processes is to assist in the identification and
formulation of policy alternatives. They open up the system for close scrutiny, at the call
and on behalf of government, on a regular basis. From government's perspective, the
process is a vehicle from which to ;  ge private and public reactions to the current state
of affairs. An analogy m t be that the process allows gov: to sit pond-side and
unobtrusively peer through the reeds as the various interests ke their positions.
Government can shape its own views depending upon the r itive directions and strength
of private and public opinions. Viewed in this light, the stal ory review processes are an
example of a mechanism which operates to articulate and  ape the range of acceptable

alternatives for final decision making. Alternatively, they may be vicwed as political
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leaving tough policy decisions to »vernment.

To conclude, the main intention of this paper has been to document the major policy
determinants which have affected the development of workers’ compensation laws in
Newfoundland from colonial to modern times. It reveals an increasingly complex and
costly environment, especially since 1981, cha :terized by ongoing struggle for
mutually incompatible preferr  outcomes by labour and employers through an evolving
network of institutions (WHSCC, Board of Directors, appeal tribu s, statutory review
processes, etc.) with Government as final referee. Intuitive judgment suggests thesc
dynamics are conducive to incremental policy development and political theories touched
upon in the paper, such as path dependency, increasing returns and policy windows,
suggest the system fundamentals will remain stable subject to occasional policy shifts. As
for how, when, and why policy shifts occur, the history provides insights based on past
experience and, as path dependent theorists would agree, the past « 1 be an e ctive

predictor for the future.
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