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This study* reprgsents an ut(empt to deal with the problems
f . posed by, the social work peotesaton’s Wlierends to i vilis SESERLES

detemxnnnan by refocussing the energies of the profession tovard

Sostendit ko lutonomy rather than nelf-de[zmxnlnan dnd applying the

. doctrine of inforned consent in soglal work as a way to Wvoid diminishing C
- autonomy. % " ¢
W, o E o . .
e The efforts of this study to del gm-. the prahlem of self-

deumxn-unn have renulced in.a double focus, The first-is 6n an analysis

rmination in the 1

. .of i

and its relationship to personhood.

and on the meaning of autonomy - =
8 & ;

It'is through this analysis, eédpied

\_ .vith an understanding of the particular mature of social work, that'thé
rationale for refocussing the profession's energies towsrd a commitment

to autonomy -emerges. ’

The second focus of. this study is on the doctrine of infcmd—-—'L

consent. An historical analysis of the evolut

informed -consent reveals an increasing emphasis on the. duty of sogiety — ——
tonomy nnd the mpornnt part the doctr|n= plays®in ennunng

rﬁep

'to safeguard

; nuc the duty Is carri

d_out. ose, functions and requlremenl:

i of mfurmed =onunt peint to the dent/d1ity of .u:u'nuuy in the doctrine._

An analysis of the requi. \Eenn of anomed consent and the

requxremgnll for. the, exutence of autonomy show- that the doctrine of

| informed- consent is an important vehicle in ensuring dhat the profedsion's

commitment tu Eitonomy is.upheld. '
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Finally, this study explores’ some of th lications that .
the commitment to autonomy and the application of |the doctrine of informed .
Y et Lo SosTHL wolk pietion WHld Bevs: for ot WUiane, the pEAvELETais
3 \ . ~— < b
) " er, the educator and the profession. ¥ X e R
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‘completion of my thesis: the School 'of Graduate Studies for providing .

.
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THE PROBLEM OF AUTONOMY:
"
INFORMED CONSENT IN SOCIAL ‘WORK .

Susan M. McConnell .

A r.eviev of thE snelal work Literatics cevealain umng .
emphasis on. the concept of self-de!ermxn-non aiaasjor value of e
proffsslon. As early as 1928 at the m(fmi Conference, client
self-deternination was recognised as dne of the highests contribu-

tions made by social casework (American Association of Social

“Workers, 1939). Nearly thifty yeafs later Biestek (1957) stated

that: v 47 . .
one of the firmest cgnvictions of the profession of <
social work is that/the person has an innate ability
for self-determinafion and that a conscious, willful
violation of the clxent s freedom by a caseworker is

. an unprofessional act which transgresses the client’s
3 right and impairs casework treatment or makes it im-
possible. (p./101)

A . .
» Bartlett. (l970) has noted :h.t the emphasis which the pro-

fession pllces on sglf-detemxn-tlan' is a dl.snnguuh[ng character-
istic of sqcul work.  She points out that the value of uu-
7

/
determination Ty implicit in the 1958 N.A.S.W. Horklnpl}ehnnmn

i

and is expra/ed’lherein as the "maxinum, realization of each indivi

dual's po(?‘tlll for development throughout- his lifetime" (p. 65).%
*Reade! N A ifi 1 i

ote: . In order to-offset specific gender assumptions
in the literature's use of solely masculine terms such
and "his", the term¢ "she" and "her" are used throughout
the/texl of this thesis. d

~
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Pumphrey (1961) acknowledges the importance of
self-determination in social work and explains that adherence to

- this principle arises natiMlly from social work's participation

n a democratic society which espouses self-determination as-a major
value. ‘While Perlman (1976) agrees that self-determination is not
a concept exclusive to social work, she 'iuplies that social work
has-a :pecul relau.on to lelf—delemxnuxon md other values.

| Goldstein (1973) states that uelfvdetemunnon as,express-

jod in "the principle of autonomous action" is the philosophical ’

se umch Tandesiien: the pru!eumm and the, practu:e of social vork
| (p. 12). Sayer (1975) refers to the right of self-deternination as =

o Ma most preqious casework axion" (p. 53) and "basic to casevork" ' P

{p. 55). McDermott (1975) refers to the comsistent theme of .

i self-determination in the literature and states that it is "revered
] - o

i ‘as ope of the most fundamental of social work values" (p.118).

it 1‘ _ . - Although these and other authors point 'to the fundamental .

atic in ‘u‘.sxuu three ways, and as a result its ngnlfi’ance for -
b~

prlcnce is diminjshed. . .
The first problem is Lhu the meaning of the lancept of.

le\(-d!lernmlllon is confused. The ueccnd problem is.whether

\ulf—duumn-non is viewed as ah end or as a means to ‘some end.

Third; :he social work literature is virtually silent on the

i
)

mpertmt question 'of how the social worker wobild demonnt‘!te the' | ¢

existence of this value in practice. o




In order to address these problems, several steps are
suggesded. Fira, o ciear statement Ot the difference betueeu self-
determingtion and auionomy is.required. Second, the rellllanuhxp

between self-determination and autonomy must be Clarified. taso’ <

doing, it will be shown that it is really autonomy that the

profession desires because it «is tied to a. higher mordl ideal,-and .

that an understanding of this higher moral ideal will lead to a

end problem. Last, it vill'be shown

partial resolution of the mean

that it is throu;h the lppll.cl ion of the dnculne Of, mfomzd Wt

consent that the, pa..xbm:y for. autonomy is created. R

In short, whiat u lntended here is to show tlut the

du:trxne of lnEormed comsent is a valuable tool for ll\e prafaumn -

to use in- justifying its commitment to one of its primary values.
b . 2

" _ . . .
/ T ' .
: .
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Statement of the Probiem .

The\concept of self-determination i

generally acknowled-
Fed to be a central value in the profession. However an examination Pt

tof Lhe literature. reveals some serious problems with this congept.

#. °The first of these proble\nl is the diverse meanings tonnoted by the =
term self-duemmluon . The second problem is whether self-de-
" termination can be properly viewed as a-means to some other social

. e twork goal or'whether it is an end in meu. Thitd, :here is the

unlnlwered question of what :onstltutn an adequate test to point

« 7.7 6 the existence of s81f- detemmltmn in practice. . s P
i ‘ . ' .

D).\/eue Me. nxn!! . ’ =

D) Dupue nearly universal agreeemen: that self-detérmina-

tion is'a primary vglue in social work, the literature is mixed and »

unclelr in the vay he term is used. Self-determination has been

 "freedon to act" (Reamer, 1979; p. 236),

. * iMautorony” TAbramson, 1982; p. 20; Levy, 1983; p. 904; Siporin, 1975;

» < ’ P
. © be 73), "selt-direction” (Hollis, 1964; p.v13; Stalley, 1975; p.

) ‘102) and even wu:h "lelf-fulhllment" and "self-realization"
A .
(lartle[b, L97D, P 65)’ A

* k Hhen the term 'self-determination' is uud, more often -

“than nn: the liferature is silent on vhat the tern means, and its o

use_ in the Vikecatice ademi’ts prasippos & common understanding.

Fot

axlmple, the Hnrkln; Statement on the Purpose of Social Work

(n!l) dnchru that “trlnu:um\s between” .mdlvxdulll and others. E

- = ® 4
.
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in their environment should enhance the dignity, individuuli‘ly. and
self—de(ermma:mn of everyene" (p. 6) and the CASW Code of Ethics
(1977) states that "each person has the right to self-determination '
with due regard to the interests of others” (p. 12).

The absence of a clear definition of self-determination has
been Tecognized by Levy (1973) who states that there i } "tendency

in the Social work literature to list routinely and indiscriminately

a series of so-called saclil work valu

to be said for all to understand” (p.
nized this problem and notes that the

is "so' general and abstract that'[it]

different interpretatioms" (p. 381).

self-deternination an “élusive principl
(1961) states that “each of us carries

work translation of such concepts as.

McDermott (1975) points out

s, as if nothing more need

37). Perlman (1976) has ricog-
concept of self-determination
néy B¢ siblsct-to radicaily
Keith-Lucas I(l975) has cllvled
e" (p. 51), and Pumphrey

into his job his own social
.;elf-del:rminltion" (p. 70).

at least three ways in which

self-determination is used in the social work literature. The

"that condition

crdinl;ylor'iiteral weaning of sel'f-deternination is

in which an agert's behavior -emanates Erom his own wishes, choices

and decisions” (p. 3), iq other words, behavior that is self-caused.

The second muni_ng of be;lg;determinution is one of, neglliva‘f‘reedom
"

L

or "absence of constraints” (p. 3). Third, self-determination is

used to connote positive freedom, or liberation "from the bonds of
.

ignorance, prejudice and passion...or Erom the cripplingand .dis-

torting effects of a repressive economic and social systed (p. 5).

McDermott points out, that the failure to distinguish between these




meanings "leads to considerable confusion about the import of the"

principle of client self-determination" (p. 6).
Several examples of the use of different meanings for
self-determination can be found in the literature. Biestek (1957) -

"the practical recog-

defines the principle of self-determination &

nition of the right and need of clients to Ereedom in making their

(p. 103). Hﬁeﬂ

own choices and decisions in the casework proces

determination in both its

appears here to be referring to sel

‘literal sense and in the sense of negative freedom. Rein and White

(1980)aleo sppase to uas:the tem welfderavainarion bothiin ite
Literal sedse and as negative freedom. They state that the value
oF self-determination means that social vorkers "help people realize
their own purposes as they define their purposes...[4nd] do not im-
pose purposes upon thea" (p. 13).

On the other hand, llrtiett, Reamer and Bernstein appear to
viel self-determination as positive freedom. Reamer (1983) states
that "a key mission of the profession is to help clients achieve
what they want to achieve and to assist them in the formation and

.
pursuit of meaningful goal

" (p. 628). It is this reference to

' 4
isting clients in forming and pursuing meaningful goals that makes
the use of the term one of positive Ereedom. Bartlett (1970) is

more explicit in the use of. self-determination as positive Ereedom.

. She states that self-determination has been "expressed variously

as ‘self-fulfillment' or 'self-realization'. The subcommittee on

the Working Definition expressed it as "maximum tealization of each



Both of these authors-discuss the principle as self-determination

) / /
individual's pazdmu\ for deve\cpment lhroughoul his Lifetine %
(p. 65). Bartlett's use of lhe term lmplxel more than an absence
of constraints, and includes all of the elements described by
McDermott as positive freedom. .

In his analysis of self-determinatiod, Bernstein (1975) has
included all three meanings of self-determination bul appedrs to
Fester the viey that sETE-deteruihation bn: simont whin Fo soriiive
freedom. He states that self-determination means not only that
social vorkers "should heip people to do what they want o do and

not stimulate them to go beyond their wishes" (p. 30), but that

adherence to self-determination also means recognizing ambivalence
= T .

. . . .
and non-verbal comminicatiom in the client, recognizing Lhose‘aspécts

"Jff reality that cannot be changed, accepting the social resyn?:i— o

bility incumbent upon the individual and including a rational
approach to solving problems. -Bernstein concludes that his view
of self-determination is "a pretty high level of high social- function-
ing" (p. 39). ’ ’

There is a fourth interpretation of self-determination

which has been expressed by Siporin (1975) and Abramson (1982).

© or autonomy, and both are explicit in their assumption that respect

¢ for self-determination or autonomy must include providing the client

with alternatives. Siporin (1975) states that "respect for the
client's autonomy or self-direction is a troublesome, mich discussed

principle. It meets the client's needs for self-realization and

growth, for competence and the development of his own powers in

g
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“out undue coercion" (p. 20).

,responsible deciuiun—miking" (p, 77). Abramson (1982) states that

self-determination means "that socul workers must present clxents

with visble alternatives, and Lhe opporkunity to choose Eree\y with=

: Perlman's (1975) work provides an example of the confusion

that' results when different meanings are attached to a_singte term.
age &t

At one point, she describes self-determination as "the expression of

our innate drive to.experience the self as cause" (p. 79), and at

another point she elf-deternination "is the very

essense’ of matur mén's exercise of chéice
cather than his coercion by his own blind impuh' s, is what builds
ir hinhis sense of effectiveness, of identity and selfhood, and
responslbxllty" (p Jn)._'nm First ua:emen: appears to refer to -
the-literal meahiing or self-caused behavior, whereas the second
statement appears to refer to a combination of megative Ereedom and
_yos(c/ive |Ereedoni- The effect of using these diverse meanings is that
while it is clear that Perlman believes that self-determination’
should be included in practice, it is not clear vhat self-determina-
tion is.

Al:huugh the professmn han treated self-determination as a
"banner" around which it can rally (Towle, 1965; p. 18), the profes-
sion is divided and uncleat as to u‘h.p that banner is. Whittington

(1975) has pointed qut that the controversial nature of self-deter-

mination remains“because "the gulf between the theoretical
definitions and their application in practice is often wide, and-

rife with inconsistencies...the concept has so many'limitations that
: P )




* McDermott (1975) has posed the problem quite micely when he says,

a serious re-examination of its position in professional social work

ideology is essential® (p. 81).

The result of using 4 single term to convey such diverse

teanings is that the profession is left confused and tied to a value '

which it.-does not properly'understand. #

.Means or End —

L o
The lack of a more ﬁrecise defim’tion of

affecr.s a second and )ndependent prbbxem whn:h ig whether

Self-determmatlon should be treated as a means or as an ead.

wl\ether the obligation to -refrain from coercmg or manipulati mg
lient should be regarded as stemning from a fundanental right”
of the client as a human being, or merely as a prngmlt\c or technical
principle for achieving certain ;ocill work goals is the point at
WhicH contrdversy bresks out" (p. 7).
point but carries it a age;; ;urthez by ‘noting that treating clients
as self-determining has been viewed by. some authors as "a means Lo
the’ 'more effective pursuit of other casework goals" (p. 100){ and

by others "as in sodie way determining the goals of cnewcrk/

(p. 101), For example, Bernstein (1975) has arguéd that while self-
determination is not the supreme value in social \mu, it ‘. none-
cul vork s supreme value, respe:t for human worth. This

contrast’ to Perlman (1975) who seems to view self-deterhination

Stalley (1975) makes the same .

self-determination



as valued in its own right, and as an epd in.itself in that it is
"the very essenge of mature humanness" .(p. 70). o
Although according to McDermott (1975) the dominant concep=
tion is that self-determination is an instrumental means to other
goals of social work such as growth and devu;pr‘aut, Stalley (1975)
claims that self-determination is most oftem seen as an end. He
2 : i .

s that social workers.'value the principle partly because it is

a'means of achiéving beneficial results such as the reduction of
» T3 >
the client's fears and timidities,‘but chiefly because self-direction

is something which is valued for its own sake” (p. 102)." ‘The result

Of the continuing means-end confusion is that practitioners camnot

be clear under what, if anyj ci ¢ sel ination should

be set aside.

side from the ambiguity and confusion surrounding the
concept ot weliTreratnation the profession is also left with ‘the
problem of t’unsl‘lting this principle into action and constructing a
test to demonstrate its innlusion in practice. At this point it
bears emphunxxng that the h:en:ure is, vutunuy sllent on how .
the concapt is actually put into prll:uce.. The problem for the prac—
titioner is one of being expected to act on a principle. without any
means to do so. ' »

.Recognition.of the need for practical steps has come from &
number of quarters in the social work literature. Steiner (1979)

points out that values such as self-determination have not been



“operationally defined; critiqued and refined relative to evolving
social work knovledge and specific practice’behaviors" ‘(pk 52).
According to Pumphrey (L961), the "problém lies in seeing how.these
and other expressed values operate in the’ solutiion of speci‘fic prob-
Lens in practice...how they help make what the( social worker does ' ¢
different from what a well-ueaning non-social worker might have done"

(p. 68). Levy has made a Plea for a "set of axiological rules which .

uould serve as a series of guides, expectations, and criteria for ¥
evaluation against uhich the individual and collective actions of
Sheie) WorNEEs Wiy Do vetyhed St Appratestni(e, KDY O

Perlman (1976) argues that a link must be:forged between
what the ‘profession believes and how its practitioners act. She oy
s;A.Les that "this task is an essential condition for a profession's

“wholungss, und, cerratalysit is.a conditiow:for the mental wnd emo=
tional wholesomeness of its practitioners" (p. 390).

At this point in time there are basically two schools, of
thought which suggest ways that s‘_elf-deteminution can be denon-
strated. The first approach would suggest that certain attitudes
SEUtNE WOETAL VoEReE HUCHINE, WIEHER . SECRTEATERT FasOgATETON B the
client's feelings and :oleranz‘undenundmg of the clkenl s be~
havior (Bartlett, 1P64) are indicators fhat ulf-deurmlnlr_mn is
being acted upon. Perlman (1975) identifies the mutual suppoeive
exploration of the client's problem as vell as the client’s situa-

tidnal and emotional relation to it as a First step toward fulfilling

the practitioner's commitment to client self-determination. i

&



‘theroretical perspective; however the practitioner who operates from

< 12
— 1€ would seem however, that while such attitudes o.f warmth,
acceptance and support are important, they do not constitute a
sufficient basis for pmnn. ihat self-determination is in fact being
‘acted upon. In the first place, whether a practitioner has ek

attitudes tovards clients can not beSbjectively established. This

would leave a subjective report’ from the worker and'the client jas

the only [isible basis for evaluation. Amother problem with using

stcitudes as the only criterion for ‘evaluating adherence to self-
Uetermination is dgat it would make it dxfh:ull for a worker to -

be confrontive towards a =um, thus-denying the possibility for
|

the use of certain therapeutic techniques. h "

Finally,”using worker attitudes alone as a basis for opéra-

. X _—
tionalizing self-determination might well lead to competition K

between different therapeutic camps. The social worker who operates
fron a Rogerian framevotk can legicimately point lto the sybjective

attitudes of acceptance, warmth and support as part of a broader

a behaviorist perspective can not make the same clalm since behavior- --

ism rehel on objecuvuy. ‘Although there is no reason to believe
that a behaviorist could not also evldenc: warmth, support and nccept-
ance, these are not fundamental requirement; of the theory.

The emphasis on the worker's attitudes as the only ‘

criterion to to this fur al value of social
work could conceivably lead the profession to choose sides, endorsing
only those therorétital models that are implicitly compatible with

its values, and rejecting other equally valid and useful forms of-



“the lack of any client recourse should the contract be broken by -
!

13
therapy. Such a compelition might unnecessarily restrict practition———
ers. It would sedm that given lhe'qiverse theoretical orientations

held by practitioners, proving adherence to self-determination or

any other value on the basis of attitudes alone is insufficient.

K second approach that has been suggested for putting

self-determination into effect is through worker-client gontracts \ %

(Pincus and Minahan, 1973; Compton and Gdlaw‘ly, 1979). While the
value of contracting per se ir not Peing dis‘lpuled ere, it would
appear that there are some problems which ‘ark overlfoked in such
2. wolucion. THesWldetude ehazofeei naccuxl"ily ddpendent position

of the client on the agency for services, the imbalance of power

‘and possibilities for worker manipulation, both through the exercise

of "his l:gitimlte,)fgthotity and the pseudo-authority with which

he is often accredited” by the client (McDermott, 11‘975; p. 135),
1t

the social worker, and the lack of opportunity on the part of the
. :
client to opt out of the contract.

P
The combination of these problems would duggest that

contracting, while it may be useful for other ‘purpdses, is not an

adequate test i itself to ensure the p\romution of [client self-deter-

mination. g o B
" oy .
Purpose § i . -
Clearly nm on needs a resolution Lo the problems e

posed by its commitment to self-determination.  This resolution

.
requires a concéptual Eramework that distinguishes between self~




determination and autonomy and locates each relative to tWe other
and\to a larger professional ideal.

What will be suggested in this Eramevork is that it is

| ceally the priaciple of autonomy, fiot self-decernination, to which

“the profession has committed itself in the service of a m.;nu
professional ideal of promoting personhood. The =o_n'lr::tion of
this Eramework and the substitution of autonomy for self-determin
tion will provide & vehitle vhereby the mesns-end problem can ba
. reexamined and accomodated relative to this professional ‘ideal. .
This Eramevork will show the necessary conditions required for the
axi-:énce of autonomy and will show that through the application
of the doctrine of inforued consent it & vill becoms possible for the
prohln.on to speak with some Ju-nhcanon to its commitment to

the principle of autonomy. . <

e 5 -~




R . Conceptual Framework

In order to get some resolution to {he-problematic nature

of self-determinationy-what is required is a conceptual arrangement

that will show that :hg_’;'
i i

is misleading, and that it is autonomy to which the profession is _

fofession's commitment to self-deférmination

committed in the service of a higher ideal®of promdting persofhood.
This will require, as'a firstsTep, making a distinction betveen .
self-determination and autonomy which will demonstrate that autonomy

i R \ b
is the preferred commitment. The second step is to demonstrate the

developmental relationship between Telf-determination, autonomy and -

personhood and to state the relationship between autonomy and person—
hopd in terms of moral rules, moral ideals and utilitarian ideals.

Third, the requirements of autonomy will be identified. These are

the same as the requirements of informed consent, which allows the
application of informed consent to emerge as the means by which
autonomy can be kept intact in order to create the possibility for .

personhood.

Distinction Between Self-determination and Autonomy

The first step in developing a conceptual Eramework that
will help to unravel the problems posed by self-deteghination is

to resolve some of-the fusion in the i of felf- ina-

tion. It is proposed: here that self-determination be limited to

behavior that emanates from the self with-

mean self-caused behavio

out external coercion or Testraint; "and that autonomy be defined



as the exercise of self-determination based on information about
one's alternatives and the consequences, of one's actions as well
as an understanding of what that information means.

-

Limiting self-determination to reEerEnces to s;lr-uuud

. behavior is consistent-with McDermott's (1975) point that ¥
given the meaning df 'self-determination' in other
contexts [e.g.; national self-determination], and
the function of the prefix 'self' in-amaldgous expres-
sions, there is a strong presumption that the concept
of individual self-determination should be mtetpreted
as essentially a denial that the actiong of an‘indi-
vidual so ‘described are deternined by anyone’ else.
(pp. 128-129)

¥ Autonomy on the Gther hand, is gehersllysused dith &
broalt} meaning, and it hds been defined as "lhe quality ot state”
F = een defined as '
of being self-governing” (Webster™s,Seventh New C?llggiale
Dictionary, 1969; p. 60). In that autonomy refers to self-govern-
ment, it'implies not only behavior.that is self-caused and Eree‘ from
. coercion, but also, as Krause (1982) has suggested, x"espnnaibibity -
for ons's behavior, vhich can only exist when one: fs acting vational-
.ly, knouledgeably and freely. Thus -usonomy‘incxudes an eletient
of free informed choice among alternatives and the use of ratipnal
thought. Because these are conditions necessary for governing, they
ave Tupliots ' tHe eacept: oF NeLTSgAVEENMeRt, BF WHECHGRY: These
elements can be, but aremot necesdarily included in self-determina-
tioti. " One can b salicdetesuining without! belng avare of alterns:
tives, without rational thought, or without bei;m responsible for
one's actions. An\luh can be |e1f—de:emxmng as. long as zhay nre

not interfered with; only persons are capable of nutnnomy.

.
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Autonony_and Personhood . -]
" [ E i
. Having made a distinctjon-bétween self-detedmination and

nificance

/

autonomy, the next -step is to ghow that the special/

of anzonm{:y lies in its rel,;'tim\ to personhood.. This will require .

Eusther claritication of the concepts of nulonomy and persophood. ‘
Friedlander (1982) defines autonony as “Mthe ability of

Ereedom of pécaca to/make his own decisions, whether ‘they be purely

of an ln:elleczull sort--a thought or a valle ,udgemen:—-u whether . .

they are something that is acted npon"v (p. _1712).} Autonomy is ' __——

the personal freedom thu is one of the most, if not

the most, highly-valued attributes of our political *

system. Tt is the necessary condition for persons .

‘to have in order ‘to arrive at a set of values and - "

based on these they can often act on their values, '

they can even more often express their values, and |

they can always make ce mental judgeménts about their
yalues. Autonomy can even permit persons to elect

to give up their autonomy exc_gpl. pzrhaps, those ele- »
ments which are supposed to be. uuuenable - o %
- {Friedlander, 1982; p. 1712) . ®

live within a

—
for the person|who lives.alone on an island, it is only when the,

person Lives with others thatthe possibility exists for his autonomy. . |
to be impaired. o : . T '
Friedlander ( 2) has developed an analogy which is help-
£ul in shedding some light on an important aspect of autonomy
autonomy mwonly ?uires actual freedam but also the feeling of
‘trendon. He describes a man, John Smith, who volunt nly fences
his backyard to give himself some privacy "so he can feel he is free _

to conduct himself as he wishes...He desires autonomy, he vants to
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,
control bitbost outside uuerrerence his own intellectual and
physical activities (p. 1710). The actual degree of reedon Mr.
Swith has  is not at issue here, for in fact he can act as he wishes
regardless of ‘the nature of the feace between him and his neighbor.

What {s important is that Mr. Smith feels he is free to do as he_ g

pleases. Thus, the mdwidual must not only be free, he must under-

stand that he is free .mi feel free in order to be truly autonombus.
) Friedlander (1982) concedes that personhood is a diffichle
. concept, cu defineé bu: notes that the cen:nl and’ most commonly
' accepted teuuu of perlnnhood is the prexsnes of SeliSavEIeRs,
that “zhg entity known as a person hu the ch-ucurisnc. of being

..aware of xtulf" «p. 1710): Personhood as used Ln lhu frlmevork

vould mply an avneun ‘not only of :he boundaries;and limitations

F: .
of the se\t but an N‘renell nf the.existential meaning of that
_;5"' This is a higher a:uu of “self-avareness and nxght be consid-

_aved similar to Maslow's coucepé of the self-actualized porson:

As such, it is an ideal to which individuals might properly be said

to aspire. ~

S In describing the way the relationship between personhood

and autonosy is experienced by the individual’ Berlin {1969) states:

I.wish, above all, to'be conscicus of myself as a -

o T thinking, willing, active being, bearing 'responsibili-

g ty for my choices and able to explain them by refer-
_ences to my own .ideas ‘and purposes. I feel free

to the degree’that I believe this to be. ttue, and
. enslaved to the degree that I am made to realize that o
it isiavt. (p. 131)
v . . ) :
/
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al Model of Personhood

t
The process of attaining: personhiood or a sense.of self and
an avareness of the meaning of that self can best be described
, " developmentally. This process begins with the exercise of control

over one's body and one's gnvironment. The newborn infant perczlves '

no difference betveen heraslt and her mother; as she gains mastery
over: her 'body and lums to mnmpulue her envuunment, she begins
‘to perceive the.difference Bétwsen heeselE and, others, and to recog-

nize her boundaries and limitations.

At this stage, she has achieved
a linited self-awareneis vhich ‘enables her to exercise further

control over herself and her envirogment. °

Ks she grows, the.child gains furthet mastery which comes
in part from her awareness of the boundaries between self and pther;

: . et . .
she requires 1e}/ interference from others in her actions, and she

begins to.have “ome capacity to be ul’(—deumining:

The exercise of self-determination pravxdel the ch;ld wuh
\
P -hm the consequences of her, actions and she begins to

have an understanding of th[ har actions and lfgelr conlaquencel wlll

mean for he For exlmple.~ lhe child may exercise her . self-delemv

nation by jumping off a fehce. She learns that if she jumps off a

fence that fis.too high, she will get Hurt. .
As the individual continues té mature, exercising self-de-
termination and increasing and integrating her knowledge, she becomes

capable of autonomy. ‘She makes choices, develops beliefs and acts on

those ,choices and beliéfs based on the information and understanding




she has acquired thus far. The .individunl's capacity to be
autonomous is dependent not only on the exercise of her self-deter
mination but also on the amount of*information and understanding
she has,_acquired..

It is the exercise of this autonomy which enables the indi- _—
vidual to develop a sense of self and the boundaries, limitations,
possibilitids, and existential meaning of that self." In other
w:rds, b‘y being autonomous, the individual is able to move toward
perdtinhood. -. ‘

C _ While a description of this process appears to be 1ine.ar,
in”fl:[, the exercise of autonomy and the attaipment of‘ personhood
T nox accomplished at a single point in.time but is instead .an
ongoing and ever-increasing spiral process with the individual's
capacity for, and exercise of self-ditermination and autonomy
constantly influencing her capacity for personhood. Personhood is p i
- mot achieved at any discrete potnt in time, rather it is a process
of becoming. | .
If at any point du'rin.g this process the individual is
desied the tlght tojasle=deterninationibe dentey tharatbass Xo
autonony, ‘her ability to wove' tovard petsoahood will be diminished:
Thus, the child raised in extreme isolation, unable to exercise her.
v ' self-detérmination, grows up with little understanding of the conse- =

quences of her actions or of ‘ne limits and potentials of her

person. Legs severe is the case of the overprotected child who,

. beoause she is denied the right to be self-deterpéfing, grows up

afraid to test herself.



In short, the exercise of self-determination and autonomy
are developmental prerequisites for personhood. Because violations
of sel-deternination or autonomy diminish the individual's potential
for personhood, it is critical that violations of self-determination
and autonomy be reduced to an absolute minimum. It is only in this
way that the possibility for the individual to achieve personhood

can exist.

Autonomy and in the Context of Moral Rules and Moral ldeals

-
A profession's commitment to autonomy and personhood can

best ‘be seen in the context of Gert's (1973) analysis of mora

rules,
moral ideals and utilitarian ideals. A moral rule requires that one
avoids causing evil. It mst be understandable by all rational men
and requires universal application. Becausé moral rules involve
the avoidance of causing evil, they are usually couched in negative
terns (e.g., "“don't s pain"), and are not ordinarily a burden
in that one-can.obey the rules by non-action or non-interferance.
The only-justification for violating a moral rule, or causing an
evil, is if doing so will preveat a grenter.evi-l.

Horal, ruies are applied in the service of a moral ideal,
which encourages the prevention of evil. Because following moral
ideals requires action, they are usually couched in positive terms,

for example "prevent pain”. . Although following a moral ideal is

* encouraged, it is not required that it be universally applied. Gert

(1973) has pointed out that "it is impossible'to follow the magal
ideals with regard to: all men equally; thus each man is allowed to

)



%
choose touard uhom be vill conceptrate his efforts, though, of
course, it is best to help those most in need" (p. 133). .

Utilitarian ideals encourage the promotion of good and are
stated in positive terms, for exampls "promote pleasure". They do
not requice universal application to all people or by akl people,
nor is it realistic to expect that they can be universally applied.
Adherence to a utilitarian ideal does not justify the violation of
a morall rile ot a Moral Ldsal, ia'othet words, causing an evil cannot
be justified on the grounds that it will produce a good. The reali-
zation of utilitarian ideals can unly be justifiably accomplished
through obedience to the moral rules and moral ideals. -

In terms of autonomy and per‘lnnlu'md, the utilitarian ideal
for social work, or.the professional ideal, might be said to be
"promote personhood". This would be consistent with, although not
exactly the same as, what has been called the ultimate value of
social work: “the maximum realization of the ibnd.ividull'- potential®
(Bartlete, 1970; p. 63). “In order to-create the possibility for

.

achieving personhood, the moral ideal.becomes "prevemt the loss of

autonomy" or, stated another way, “safeguard autonomy", and the woratt
rule which follows from this is "avoid dimini.mng' autonomy".

The utilitarian .ide-l, promotion of personhood, does not
require_ universal application by all persons at all times. Nor can
an individual's autonomy be yiolated in order to promote that indivi-
dual's or ancther individual's personhood. Thus, an individual camnot

be forced to engage in family therapy unless it can be shown that



by not being involved in therapy an evil greater|than the diminish-
‘ment of the individual's autonomy will result. ¥

The moral ideal of safegusrding sutonomy s encouraged, but
the ‘ideal also does not require universal application to all people
at all times. Although social workers have a particular

. commitment to uphold this ideal because of their profession, it is
dct possible for tham to do so with equal regard to all pacpla o¢
at all times. 'thei can &oose those toward whom they Eeel most com-
mitted to direct their efforts at safeguarding autonomy.

The moral rule hovever requires ‘universal adherence. - No
pe'rson has the right to diminish another individual's autonomy;
autonony is an inalienable right. Adherence to this rule is even
more important for social workers and others in‘professions who are

— 3
committed to human growth and fulfillment because of their implicit
7 CRMTEGHE 5 ThE protessiorial ideal of personhood, and ‘also because

GF HE APHETAL EAENS @A) poveEs théne SEGEedalons wnieys

Thus the central task for the social worker is that ‘lh!
must avoid diminishing the autonomy of the m_ividu’u. 1t is only
by implementing the moral rule of not dimihishing the client's
autonomy that the profession can uphold the moral ideal of safeguard-
fng autonomy and create the possibility for the client to move toward ¢

attaining personhood.
L

Requirements of Autonomy




N
must understand the nuu:ary conditions for autonomy. These are
competence, voluntlrine;l, information and understanding.

Capacity or minimal competence' is a sine qua non for

_ autonomy; the individual who is mentally incompetent will be less
able to make decisions and lo‘ act .umnmou.ly-m;n the individual
who is fully competent. Autonomy requ’ires that the individual be
free from external coercion, and able to act voluntarily..’ Volun-
tariness or freedom of choice requires not only lack of coercion
but Abeo witersatives T Wi te chovre. R theew S only one
possible course of action open to an individual, she can not be said
to be acting voluntarily or -u:onumuusiy if she chooses that course
of action, since she can choose no other. Autonomy mot un.ly requires
choice among alternatives, but an awareness that alternatives exist,
knowledge ;buu: what those alternatives are, and an understanding
not only of the consequences of one's choice but that ome is free
to make a choice. =
} - without the presence of all of these elements, autonomy
candot exist. It is only when the individual is sufficiently compe-
tent to choose a course of action, is Rrwa 25 choone voluntarily,
“Has information sbout her alternatives and their consequences and

an understanding of ‘what those alternatives and consequences might

mean for her that it is po

ible for ‘her to be autonomous.
_ The necessary conditions for autonomy are also the require-
ments of the doctrine of informed consent. By incldding these

requirements

a prerequisite to. intervention in practice, the
application of the doctrine ensures that the autonomy of the client



will not be diminished. Thus the doctrine of ,informed consent
becqmes the vehicle for ensuring that the moral rule is not
violated. Through the application of informed consent, the profes—
sion not only avofds-diminishing autonomy, buf, by doing so, will
be better able ta uphold the moral ideal of safeguarding autonomy
in the service of promoting personhood, thus fulfilling its

commitment to its professional ideal. )




Evolution of the Doctrine of Informed Consent

This section will examine the evolution of the doctrine of .
informed consent from its earliest beginning w the present time ‘in
oriE-6 demondtiate’ the Lusceintia emphasis p\lced on the duty of -
_society to safeguard autonomy and the importance of the doctrine in
—_— 7
ensuring that this duty is carried out.
At the heart of the doctrine of informed consent lie the
values of self-determination and individual autonomy. An historical
analysis of the evolution of the doctrine in uxpurimnnl‘l.l and - g §

non-experjimental medicine will show how society, through the law

"and the, courts and to a lesser extent the professions, has come to

view the question of autonomy vis-a-vis the consent issue.

'
Antecedent

in Experimentation

" “The doctrine of 'informed Consent as. it is presently under-

.
stood and applied in both medical experimentation and treatment is

a relatively recent concept, however i‘u historiZal antecedeats in
experimentation date back to the eighteenth century. The earliest
case per:l;ning to consent in medical experimentation was Slater

v. Baker and Stapleton which was decided by a British appellate court
in 1767. Thil\cpn involyed the first use of a device to rebreak

an improperly healed leg; when after four months the patient had

not recovered, he brought suit against the physician and his associ-
ate and was awarded damages by the court. The court affirmed the

original verdict on two grounds. First, since the device had not



“been used before

was a rash action, and he who has acted rashly
acts ignorantly” and is. responsible for the consequences of his
actions; and, second, the patient should have been informed of the
surgeon's proposed action so that he could "take courage and put
himse‘(in such a situation as to enable him to undergo ll\e‘

operation" (Aanas, Glantz and Katz, 1977, p. 2).

The significance of Slater lies in its introduction of the
issues of rashness and consent. Allhuugh the presen rationale for
these issues differs from that of Slater in that the|prohibition
against ‘rashness is no longer based on the assumption that any exper~
ifignt:is a rash action and therefore im;)'(nper, nor i the question
of consent considered for the’ plirpo!e of enabling a patient to
prepare himself to undergo a procedure, t;ie question of consent and
vashnegazeemaln ceieieal fu Gonvempoaryiuedieal exptEisEnEatina
(Annas et al, 1977). . |

In the United-“States, the first case dealmg with experimen—
tation was Carpenter v. Blake in 1871% This concerndd a deviation
from standard médical procedure for the Creatment of|a dislocated

“arm where the physician failed to advise the patient|to either keep

RL;, injut'ed atw 0 & ‘althgior Ga & PILTeN. THG Eour| convidsred
this t{evintion an experiment and ruled that there should be no
departure from the established mode of treatment "unless the surgeon
who does it is prepared to take the risk of establishing, by his
success, the propriety and safety of his experiment.| The rule

) protects the community against reckless experiments [while it‘uduilll‘

the adoption of new remedies and modes of treatment %nly when their
i ]

I
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benefits have been demonstrated, or when, from the necessity of the

* case, the surgeon of physician must be left to the exercise of his

own skill and experience” (Katz, 1972; p. 528). Although the court
addressed the issue of rashness in Carpenter it did mot introduce
the question of conseat.

From 1871 until 1935, fever than a dozen cases concerning
medical experimentation were brought to court; none of these cases'
dealt with the question of consent, and almostall of them dealt
with experimentation as a departure fromstandard mediqal practice

and, as such, improper (Amnas et al, 1977). The 1926 degision in

Owens v, MéCleary illustrates the courts' view at that fime of the

megi:m':y of experimentation vith its statement that “a failure
to employ the muhods followed or approved by his [the physician's]
school )6( prlctlce evidences either lgnorﬂnce or experimentation
on ms//p.u. The law tolerates neither" (Annas et al, 1977; p. 4).
In Fortner v. Koch in 1935. medical experimentation vas
congiidered for the first time by the court to be\a legitimate

undertaking, as long as the experiment did not vary tao far from

standard medical practice and provided that the subject consented

oithe praeedors;. Fortqer fovalved the pisdiagnoais of bonercaacess
the patient, after®consulting another physician, was given a .
Wassernan test and learned he had syphilis (Annas et al, 1977).

The appellate court in reducing the amount of damages awarded to
the plaintiff stated it recognized that "there must be a certain
amount of experimentation; but such experiments must be done with

the knowledge and consent of the patient or those responsible for



him, and must not vary too radically from the accepted method of
procedure" (Ratz, 1972; p. 529). While a misdiagnosis would not
be considered an experiment today but would probably be considered
gross negligence in that the physician failed to employ an indicated
standard diagnostic test (Annas et al, 1977), Fortmer i;_nonelhele:-
significant because it represents the first.legitimation of non-radi-
cal experimentation on human subjecu. Perhaps of more importance,
and more than 150 yuu after the quuuon of consent to experimen=
tatxun was mn—oduced by a British court, is that Fortner contnns
- the first introduction of consent as a necessary prereguisiu to
medical experimentation by a U.S. court.

A 1941 New York appellate court case, Stammer v. Board of

Regents further legitimized experimentation; hovever in this case .
experimentation was considered closer to its present conte;(t,
referring \1‘0[ to w-deviation from standard meéical practice but to
the testing of a ne‘v medical procedure in the course of treatment.
The appellate court reversed the decision by the state licensing
bodrd to suspend a physician's Yicanss to practice after he had suc-
cessfully used a topical medication to treat Face cancer, having
€ully informed his patient that the treatment was experimental, might
do'some good, and would not caise any harm. The court stated that
it was not fraudulent or deceitful ‘for a physician "with the consent
of his patient, to attempt new methods when all other known methods
sEstveavatt g proved et e R et e aLL Wigh (O [paLLeAE o
very life has been despaired of. Initiative and originality should

not be thus effectively stifled, especially when undertaken with




the patient's full knowledge and consent, and as a last resort"

(Annas et al, 1977; p. 6). By 1941, the courts had begin to view,
a %

medical experimentation as a legitimate enterprise and had establishg

ed consent Lo experimentation as a mecessary prevequisite.

Historical Antecedents in Treatment

The legal foundation for the doctrine of informed consent

in medical treatment has,its heguuungu in Bratt v. Davis in 1505,

This was the first appellate coun, cage in the U.S, invofving estab-

lished medical treatment and was ‘also the first time that me

question of consent to any medical procedure vas raised in an
®'American court. The court rulad that a physxcun must: obtain-consent

to surgery when Mr. Justice Brown ;u:ed thul "the free citizen's

first and greatest cight, vhich underlies all others-the right tor

the inviolability of his person, in other words, his.right to

: b
himgelf--is the subject of universal acquiescence...this right

.<to violate without permission the

v
necessarily forbids a physicia

bodily integrity-of his patient" (Katz, 1972; p. 554).

The Pratt decision was. cited by Mr. Justice Cardozo i

Schloendorff v. Society of New York Hospital in 1914 (Ratz, 1972),

“Thbich vas perhaps the most widely known cui,‘duung with the issue

idividual's right to mastery over his own body (Macklin,

1982). Schloendorff, like Pratt, dealt-with consent-in the context

&P edical treatment, in this case the removal of a stomach tumor.
“The court ruled that any non-emergency operation performed without

: consent is a battery and the surgfon who perforis such an operation
-,

©°




is liable for damages (Annas et -al, }377). 1Ia his famous opinion,
which is considered co be the rout premise for the basic principle. b
of informed consent (Barber, mb\}mn, 1981), Mr. Justice Cardozo

stated "every human being of adult y)ars and sound mind has a right »

s
to deteMmine what shall be done with his own body" (Katz, 1932;-p. 526).

These early'decisions regarding go—m medical experimenuation

and treatmeat represent the evolution of the conceplt of consent' prior 3

to World War II and focused on consent means of respetting the

patient’s right to have control over his or her oun ®ody. None’ of ithede ’ .-
fecisions houever addressed the question of the qu.my of cagséat, g
including vol\mtlnnuu. "the kind and amount of Vatoruabion Feqalrad;,

the need for_ the patient's comprehension of that information (Macklin, s J
1982),/ or Lhe right of the patignt o terinate the N a—
experiment. Purther, Mr. Justice Cardo:o s opinion lln\ted the right, 1~

tp consent to an adult oE sound mind,, leaving. open zn; question of the o
celatiouship between o sound wind aud the shility to grant consent
(Macklin, 1982), a question that’ continues to he‘ important in the present

context of informed consent. bR

Although the doctrine of informed consent was applied in the
medical: experimencal secting befors it vas applied in the therapeut g )
unmg (Annas et al, 1977), the contemporary doctrine does mclude'buth
experimentation and treatment. The expanmnul provuion has i s ong\-

in the Nuremberg Code and the treatment provision onpn-tu in|Natanson

Kline (Parry, 1981).  ° L M L.
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The Nuremberg Code'is cbnsidered to be the most comprehensive -
¥ and gefinitive statement of the doctrine of informed consent in the . _

experimental- setting (Annas et al, 1977) and was articulated by the court
“in 1-91.5 in u'.é. v. Karl Brandt during the Nu;emberg‘niliz-ry Tribunals
e — -
that followed World War II. In Re Brandt, 23 German physicians were '
charged by the U.S. with unlawfully, willfully ‘and knowingly :umini’g “
“uar crimes land crimes, against humanity]...in that they were‘pr‘incipals
in, accessories (o, orderdd,. .heé:ed, took a consenting part in, and yere

connec:ed uuh plam and enterprises nwnlvmg mzdu:al expermenu uuhnut

the subjects' consent...in the courh of ‘whith expenmenrs thé defen‘snts b i

comuted murderl, bruuhues, ..rueln.:!, tortures, nruculu, and nther'

inhuman actin (Ratz, 1972; p. m) These. efperiments vere consideted -

! to have consjitutdd violations of mturiutional conventions which '

"departed from every, “known standard of updical ethigg" and’ imsone

.o instances h-d as ther.r true object "aot’ how to rescue or cure, but how
to dauroy and 11" (Katz, 19725 'pp. 294-297).° 5 =
The basis for thé Nuremberg Code is "a type of natural law " =

ts judgement in Re Brandt,

reasoning" (Annas -et al, 1977 p. 6), and in

the court stated "all agree...that certain basic. principles must be

o}’ler\l‘e’d'_'g_n order to satisfy moral, ethical, and ‘legal concepts" (Katz,

1972; p. 305). The essence of the doctrine of informed consent is ’\ 3
_ contained in the first principle of the Code which emphasizes the idea
. ; ‘ Y}
~ — that. "the voluntary consent of the human subject is absolutely essential"

*(Aunas et al, 1977; p. 6) and states that thu consent ‘aust have Four

characteristics: it must be compuen:. volunury. informed and

55 © e m T
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* umlerstanding. Thus the Nuremberg Code addressed for the first time the"
-
‘question of the quality of the subject’s consent to experimentation.
« The significance of the Nuremberg Code for the doctrine of
informed cosent lies in its specification of these four requirements
and in holding the experimenter responsible Er. ascertaining the quality
of Lhe consen} obtained. ¥n also addresses the nature of the exyerin;e.nl,
the condi:ipn.'wn’gunding the experimegt and the conditions under which
it should be terminated. The Code states that the purpose of .nvy

experiment with human subjects should be to yield results 'for the' good

of society’ unprocurable by other means of study", that i!:'nl\li ipated
results should {uutxfy the perfcrmance of the experlmen[ wuh the degree
. . of risk never exceedmg the importance of the problem, and that the

"avoid all unnecessary phySical and mental suffering”

experlmenr_ should
and should not be conductedeat all if déath or diwebling injury sems

o o be the likely outcome (Annas et al, 1977; pp. 279-280). With regard

- Lo the conditions ‘surrounding the experiment, the Code specifies that
any exl;erimené must be conduéted by scientifically qualified Pecsons and -
with proper preparation and adequate f;ciligies "o protect the subject ®
from even' remote podsibilities of injury, disability or death” (Annas
Y et al, 1977; p. 280). Finally the Code states that the subject should
‘be at libexty to terminaté the experiment at any time and that the
. - +

ekperimenter ‘is obliged to terminate the experiment if he has reason to

believe that a continuation will result in injury, disability or death . ¢
%
(Annas et al, 1977). ' B
: . ... .The Ndremberg Cod marked the acceptance of the ethiéal standard

tht the uubject s free, x/xiomed consent to participate u an enennn -
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part of human experimentation (Aanas et al, 1977). It has subsequently
becose 4 part of internationsl comson lav and was adopted by the United
R >

Nations.General Mssembly in 1946 (Annas. et al, 1977). ‘Although there

are some questions regarding the legal standing of the Code in the U.S. in

that.it may be making international common law U.S. common law, :h:- Code
has nonetheless been adopted and applied in civil and criminal cases by
state, federal, and municipal courts (Annas et al, 1977). According to
Annas.et-al (1977), "no case law, stajute, or regulation has been found
that is as comprehensive as the Nuremberg Code. The Code requires the

competent, voluntary, informed and understanding consent of the sub="

ject" (p. 44). L ¢
\ e L
; ; ) P )
Informed Consent 3 Experimen Setting
T ic Experimentation After World Wa? T. The Nuremberg

Code signalled a shift from the court's view that experimentation was

a somwevhat questionable practice to the view that experimentation was

a reasonable and legitimate scientific enterprise. Therethave been only

a few appellate court decisions imvolving human experimentation following

World War IL (Annas et al, 1977), and in those-cases, the courts have

been increasingly Concerned with the quality of the subject's consent.

These cases can be separated into.two groups: therapeutic experi:len[: ion_
~Which has -.- its aim a benefit to the patient, and nontherdpeutic ~
cxperimql[:l;ation which has as its object scientific inquiry with no ~
therapeutic benefit for the subject (Annas et al, 1977).

Baldor v. Rogers (1955) which involved an gxperimental tPeatment
of cancer of the Lip, is illustrative of the court's view of experimen- .
‘ ]

A
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tation as legitimate, and is significant because it represents a major
break from nearly all previous cases in the U.S. in its explicit recog-
nition and encouragement of medical experimentation (Annas et al, 1977).
In Baldor, the court found “not only that experimentation is a legitimate
undertaking, but also that it is to be encouraged, at le‘n( in areas where
no effective treatment exists", and on appeal’held the investigator
responsible for disclosing options to the patient when the experimental

treatment proves ineffective (Annal et al, 1977; p., 10). It is

interesting to note that u this pol.nl, the court was more concerned with

the fact of obtaining consemuderxng it necessary to disclose

options only if the treatment is ineffective, than it was with the quality .
of consent ‘obtained at ‘the instigation of the treatment. )
The courts' increased concern with the quality of consent to'
ic experimentation is evi in Fiorentino v. Wenger (1966)

which imvolved the death of a minor as a result of a'*novel and unorth-

odox" surgical treatment for scolicsis, The i‘nue before the’court was
not the appropriateness of the experiment, but :he nel:esnty of disclos-
mg‘ risks inherent in the procedure since hve of the 35 times this
technique had been usgd, it had "unexpected and umnvud results' (Annu
et al, 1977{ p. 11). The boy's parents had consented to the surgery but
* were not informed of its experimental nature (Holder, 1978) and the court
found the surgeon liible‘because of his failure to disclose the known
’

risks of the experimental surgery (Annas et al, 1977). In Fiorentino

then, the wuality of consent in the context of disclosure began to be

explored by the court in its consideration that disclosure of the exper=
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imental nature and the risks involved in the procedure is a prerequisite
to consent.

Karp v. Cooley (1972) illustrates the courts' continued concern
with the quality of consent rather than the intrinsically experimencal
nature of the procedure (Aanas et al, 1977). Karp involved the
implantation of anartificial heart, which was folloved a 6w days later
by a heart transplant. The patient died the day after the transplant
and his widow sued on Che groundy that thare had basu no inforasd
consenc. The appellate’ court affirmed the original verdict in favor of
the physician When it found that the patient had full undez:tlndlng\uf
the procedure. This Einding was based on a detailed consent form which '
specified’ that nt‘{i’s was the first use of the device in a human .being,
that the risks ‘had been explained and Ehat the surgeons could give no
assurance of success (Annas et al; 1977; Holder, 1978).

In eaponss to the Wifficultias of ohtaluing a valid consant
to the experimental implantgtions of artificial hearts from a dying »
patient, the 1976 Compittee on Ethics of the American Heart Association .
publishe?guidelil;n on the use of artificial devices, and recommended
the participation of a third party in the consent procedure. This®
recommendation was based on the "likelihood of a strong mutual dependency
between the surgeon and the patienc” whisymight invalidate the a&ili-ly
oE the p-nent to give a melnlngfhj‘con!:bhmzl et ai, 1977; p. 17).

In its recommendation the :amt‘t‘tu Stated: "the participation of a um-dA

party, which may be more than one person, to ‘mediate the consent process

without being caught up in the force of its dependencies ought to make

the consent d)cislon more genuine" (Annas et al, 1977; p. 17).



In 1973 the court resurfaced the i';.u of rashuess in the -
context of voluntariness in Kaimowitz v. Hi.:k;ipn Department of Mental
Health when it took a different approach to therapeutic experimentation
in psychosurgery. Kaimwitz involved a proposed experimental amygdalo-
tony to reduce aggression in an institutionalized person who had been
convicted of murder and rape. Although the patient KM signed a full '
and detailed consent form, the court forbade the experiment and declared,

“psychosurgery should never be undertaken upon igvoluntarily committed

populations...because of the impossibility of obtaining truly-informed
consent from such populations” (Brooks, 19743 p. 907). The reasoning
of the cquct .appeared to be that signing the consent form proved eifher
thet the persdn did not understand the content OF the form or, if he did
gL
undsratand, he vas incompetent or cosrced (Anmas et al, 1977)., In
forluddxng e, expREiRAnE, ‘thu EouEt sKated Parpecion maggot consent to
acts :hn will constitute murder, manslaughter, or mayhem upon himself.
In short, there are times when the State for good reason should withhold
a person's ability to consent .to cértain medical procedures” (Brooks,
19745 p. 910). '

The significance of Kaiowitz lies in two isaues adddgsstd by
the court.concerning consent: the questionability of ob:.{nin culy
informed and vuluntary congent from mvolm\unly committed populunone.
and the Fight’ of the State to withhold an individual's ability to consent

to procedures deemed rash.




Up to the present, the courts have generally shown an increased
tolerance toward Lherapeutit experimentation, considering it a
legitinate sclentific undertaking, vith the exception of experi-
ments t‘he court deems against public policy. 'The emphasis of the

creasingly been on the quality of. consent to therspeutic

courts has
experimentation, considering the requirements of competence, the
physician's disclo-sure, voluntariness and understanding.

'

it Experiments After World War II. With the

exception'of kidney transplants in'minors, there have been no
post-Nuremburg appellate court decisions regarding nontherapeutic
medical exptrimentation in the U.S. (Annas et al, 1977). A Canadian

case,/Halushka v. University of Saskatch (1965), and a case®

aow; that appeared be.fp(e the state licensing board of New vnxk,.fha Jewish
Chronic Disease Hospital Case (1965), both ruled that there can be no
exception to Full disclosure in the nontherapeutic experimental situa-
tion and these decisions can be used as a basis for defining the law of
informed consent in the nontherapeutic experimental setting (Annas
et al, 1977). . .

Halushka dealt with a normal subject who voluateered to par—
tieipite in in exparinent lnvelvisg the fssertion of a catheter laco
the arn. The catheter was advanced toward his heart whereupon
surgical anaesthesia was introduced; cardiac arre¥h ensued and

“the subject required surgery to restore his heart beat. The appellate

court, in affirming the original decision in Eavor of the subject,

\
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stated that he had not been adequately informed in that he did

not know that the drug to be tested was an anaesthetic and had
never been tested before or that there were specific risks involved
(Annas et nl,,l*m). The court ruled that "the subject of medical
experimentation is entitled to a full and frank disclosure of all
the facts, probabilities and opinions which a reasonable man might
be expected to consider before giving consent” and that "there

can be no exceptions to the ordinary requirements of discl;uuu
“in the case of research as there may well be in ordinary medical
practice" (Katz, 1972; -p. 572).

The Board of Regents' reached a decision which parallelled
Halushka in the Jevish Chronic Disease Hospital Case in which 22
chronically i1l patients vere injected unknowingly with live cancer
cells for the purpose of studying the body's immune reaction.

The Board suspended /the physicians' licenses foi year on the

grounds that the patient, pot the physician, has the right to decide
what f-cclou are relevant to his decision to pafticipate in an
experiment, and that the patient has the right "to ¢efuse to participate
in a0 experinent for any reason, intelligent or otherwise, well-informed
or prejudiced” (Macklin, 1982; p. 357). The Board declared that

“the physician, when he is acting as an experimenter, has no claim

to the doctor-patient relationship that, in a therapeutic situation,
LY P

would give him the generally acknowledged right to withold [sic)

information if he judged it in the best interests of the patient”

(Macklin, 1982;\91 357).
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Thus the distinction between the investigator's obligations
14 ENGFEFETETS Wid: RORESTEARRUELE RXPEEIRERERELORIEY ENAE ErvHons
therapeutic experimentation the volunteer can never be considered
a patient, so exceptions to full disclosure such as therapeutic
privilege cannot be applied. The physician may not withhold for
any reason, any information from a prospective voluntegr which
o

he knows may influence the volunteer's decision to participate ° \

I
¥ « (Annas et al, 1977). '

5 : Declaration of Helsinki. The Declaration of Helsinki,

. adopted by the 18th World Medical Assembly in 1964 and revised
i \in 1975 (Besch, 1979), is based on the principles of the Nuremberg
Code and addresses the issue of both therapeutic and nontherapeutic
re‘searchA making the necessary distinctidn between the two.
Regarding therapeutic research the Declaration states
that "the doctor must be free to use a néW therapeutic measure,
if in his judgement it offers hope of saving life, reestablishing
health, or alleviating suffering” (Annas et al, 1977 p. 283) with
the proviso that freely given informed consent is a necessary
? ~

prerequisite. Experimentation combined with professional care

is considered permissible only to the extent that the experiment
is justified by its therapeutic value to the patient (Annas et
al, 1977).
— ~-- THe Declaration is more specific witp regard to experimenta=~
N

tion in the nontherapeutic setting and sets out the following re-
)

quirements: v i



1. The nature, purpose and risk of the research

must be explained to the subject.

2, The research requires the free informed consent of
the subject or if the subject is incompetent, of

his legal guardian. 1
3.. The subject shuuld)be in such a sl[ale‘a; to be able

to exercise fully his gower of choice, .

Consent should as 3 rule be secured if writing; how-

evér thie responsib

y for obtaining congent in some
form rests on the investigator.
N N 4 ' N
5. The investigator must respect the subject's right to
" . |
i

The subject or his guardian should be |

safeguard 'his personall integrity.

free to withdraw

their consent at any time; if the expmm{m appears -
!
to be-potentially harmful to the subject, the

investigator should discontinue it. (Annn{s et al,

7

P |-

The issue of the quality of the subject's [consent is thus

fully addressed by the Declaration of Wfflsinki, and, according

to Annas et al (1977), it can be introduced in malpractice proceedings

as a standard of care.

Current Status of Informed Consent in the Experimental

Setting. While there is no general agreement among courts as to
the precise nature of the risks to be disclosed in brder to obtain

igformed consent in experimentation, the general conclusion is




that in the nontherapeutic setting more detailed disclosures are
required and no therapeutic privilege obtains (Annas et al, 1977).
The courts do seem to be in agreement that the doctrine of informed
consent in any experimentation places-the responsibility on the
physician to ensure that‘the consent is competent, voluntary and
informed as to the nature of the procedure and its risks. While
understanding is considered a prerequisite to consent in experiment-

ation, the courts thusRar have been more concerned with the facts

«of disclosyre than with the pature of that understanding. F}

_Informed Consent in Treathent 2

There {s a fine distinction between experimentdl and nonexper-
inental treatment especidlly vhen that trestmegt is relatively
.new. Katz (1972) points out the increased awareness of the close
relationship between tige o, He states: §

\ research and therapy, pursuit of knowledge

! py and tredtment are not separate but intertwined.
3\ Theretore the focls on experimentation and

the concomitant emphasis on 'informed consent'
created new difficulties not merely because

of the requirements to inform patient-subjects

about proposed research, but also because consent

raised troublesome questions about what all

i patients should be told about medical interven-

tions. (p: 319

While more than 200 cases have been brought before the courts since
World War II with the question of inE’med consent "to new and
established treatment (Holder, 1978), only a few of the most influential

will be discu!‘ed. M
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(Salgo v. Leland Stanford Board of Trustees (1957) vas ’
the first post-Nuremburg appellate court decision regarding Lreatment,
and one which set the tone for later decisions by fequiring that
there be disclosure of the risks involved in treatment. Salgo i

concerned a relatively new. procedure which had resulted in the
pémanent parlly'sis of the patient. Neither the patient nor his
wife vere informed of the risks involved nor of the fact that the
procedure was relatively new at the time. Despite the nolveizy
of the 'proceduré, the issue before the court was not one ‘of experiment a-
tion, but of consent to tteatment. The court found the physician
liable and ruled: "A physician violates his duty to his patient R
and subjects himself to Liability if he withholds any facts which
aré necessary to form the basis of ag intelligent consent by the
patient to the proposed treatment. Likewise, the physician may
not minimize the known dangers 6€ a rrocedure or operatign in g;au
to induce his patient's consent” (ilolder, 1978; p. 228). . A=

A 1958 decision sinilar to that of Salgo is Bang v. Charles
T. Miller Hospital which concerned a patiedf who was not {nformed
that a proposed bladder operation would also entail having his
sperm cords cut in order to réduce the risk of infection. In its
‘:‘lecisiun, the court declared that where no emergency éxis'mi, the
patient had the right to be informed so th¥he could weigh the
tisks of ipfection with the risks ‘of sterility and decide whethen
to consent tg the procedure (Ratz, 1972).,

Until 1960, two major issues had been considered by’the i

courts regarding consent to medical treatment: £irst, whether



‘
or not consent to che particular procedure was obtajned e el

and, TSecond , whether the patient was informed of the known risks
inherent in that procedure. During the 1960s, the tourt looked’

beyond the question of whether consent way“obtained to te quality

of the physician's disclosdre and :h/tby the quality of the consent,

considering failyfe to inforn adequathly to be negligent disclosure

|
(Rosoft, 1981). = i |
. ‘ { .
. \

\ . .
Natanson v. Kline. In 1960, the decision in the landmark

case of Natansof v. Kline laid down the basic principles of the

presen‘l doctrine of informed consent in'medical treatment. Natamson
v;l a malpractice l‘ction wherein the patient alleged tl:at although
ihé ‘iad Ganasitel £6 'HhE Fadlaion Eatapy WK Rad fesulier T
her \xnjury, "'the nat'ure and consequences of the risks of 'the treatment
vere ndk properly explained to her" (Ratz, 1972; p. 531).  *

The afhellate court ruled that the burden rests on the
«patient to prove both absence of informed consent by the physician's
negligence in disclosing risks that a competent physician wuld -, ~
have, identified in a similar situation, and that the injufy sustained
vas due to the undisclosed risks inherent in or as a conséquence
of the treatment received (Katz, 1972). In his decision, Mr. Justice
Schroeder referred to the right of the individual of sound aind
to detersine what shall be done to his body and, citing 5‘_-_132
the court held the physician liable, stating "the phylici;nn has
the legal obligation to disclose and explain to the patient the

6 - {. w s %
ndture of the proposed u‘tmn!. the probability of success;, alter-

44



natives available, and the possible dangers known to the physician®
(Parry, 1981; p. 538). . N
Thus Natanson is significant in three respects. Fitsts .

it set out the duties imposed by the doctring of informed consent

by“in:mddcing EHE) Fe{OtERReREE 16t ERS: SRyETATERS drdetsitnes

the nature of the proposed treatment, its risks and likelihood Py
of beneEits, shd the irsraecives sekabtens the proposed trehtment. ‘\
This vas the first time that any information other than the risks/ ’

of the proposed treatment was considered relevant. Second, Natanson

treated the lack of informed consent as negligent nondisclosure
cather than battery on the grounds that battery is integtional
and negligence is nonintentional (Katz, 1972; 1981). Third, the -
court applied the standard of the professional comminity to the J'
Heduieids E WLuctonire An ERAE tha dmtunt AE) MNELasAFs cagiicad
for & legally ‘vn\l\id informed consent was based on what a reasvnable-
praztitiansevently o 1 laitae clreumsessian, leaving the; bucten L
OF proof on the patient to show by expert medical zgs:immrch.; o
the physician vds &egligent in his or hek disclosure (Rosoff, 1.
The court q“cnbed and upheld the stagdard of the reason~

able medical pmcuduner in 1965 in Aiken v. Clary, wherein the

fent alleged that he had not been warned that insulin shock
therapy could lead to a coma with resultant brain damage (Rosoff,”
1981). The court stated that the issue was not "what, regarding’
the risks involved, the juror would relate to the patient...or

even what a reasonable man would ate, but what a reasonable v
-

medical practitioner would do": (Katz, 1972; p. 538).

.

N



onable Man Rule. The “réasonable practitioser rule"

the standard regarding fact§ of disclosure adhéred to by the

courts until. 1972, when in the landmark case of Canterbury v. Spence,

the court rejected the physician's claim that it was not the practice

to d;sclole the risk that a laminectomy might result in paralysis.
The court stated that "the touchstone for the law on informed consent
is the p.‘ un:'- right of individ;lll ul -deumin‘nion" (Rosoff,

1981; p. 38) dni it is this Tight of -nlf—dgtemmlnon ‘that “shapes
the boundaries of ths phyu:un s dnty to disclose all material

rhk-. all serious inheunt and’ po:en:hl. hazards, -l:emuxve .

46

nethods o! treatment, and Khe likely results of nonzreltnent" (Holder.

1978; p.232). " s

e . \ . "
Z in antechury the «®ard of disclosure, is based.on the
atient :-n;ed~:o-knw and includes the disclosure nE -ny risks

decision. 'Kovever. the

h might b

which might ‘be material tosthe patient]
court ties “Kl!llllﬂ] of risk: \nol to®the pnnu‘lr lndlvxdull
involved, butgfo thnu risks which "a reasonable person, *in what
the physician knows or should know to be the pitients position,

ttach s nmum to...in deciding vhether’

would be likely to

_or not to_forego the prnpol‘d therapy" (Rosoff, 1981;ap. 54).

Thus the standard of disclosure set by Canterbury is patient-based
5 e s

. I's .
cather than physician-based.  + & .
o ® Casiterbury marks ythe beginning of what is now known
.as the Man Rule and s a philosophical shift
: ~ : Ny
avay from -reliance on the fessional Community to determine the
¢ o - 3
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necessities of disclosure (Rosoff, 1981). A practical result @
the Cantébbury decision is that it relieves the patient-plaintiff
of the burden of produ:ing expert testimony as to the standard
of dxsclos\,u’{f the professional compunity, thereby improving
. lhe pauant s-suategn position vis-a-vis the vhy:lc\an (Rosof €,
1981) “and Foving. Loward equalizing the dottar patients reluuunshnp
(Annas et al, 1977).- %
While the Reasonable Man Rule hig ot been followed in
aiiiataes; andfasbeer:raluctediontilibe ibn vous s leadlngito
+® a plethora of malpractice suits,and placing too heavy a burden
- n phe physician, this.approach "segms to reflect the trend in
judicial ‘thought" (Rosoff, 1tul; g 4.
Using either the old .reysonnble practitioner standard
or. the new standard of the reasonable man, the onus_is on the patient

%o prove causality fn ordr to show negligence; that is, the patient
& . B

must prove that a duty to x&ne was breached and that the breach

caused injury. Under the Reasonable Man Rule, the patient has _

coproveEhan the unilacionsd Wiste woutld Baye been material to

his or u reasonsble man's decision. Wnile expért testinony may
s

be requued to show what "the knoun risks are regarding a procedure,

:n} patlen: is not required to p:ovlde expert, Leltlmany regarding

the practice of disclojing those risks.

In Cobbs'v. Grant, also decided in 1972, the court endorsed

» . . the Reasonable Man Rule and, recognizing the abject dependency

of the patient on the physician for information on which to base <&
. his decisions (Hannah, 1981), the court, regatded certain infodmation




to be fundamentally necessary in all-cases, stating: "a medical

0
‘octor has a duty to disclose to his patient the potential of death
ot serious harm, and to explain in lay terms the complications

that might possibly occur. Beyond the foregcing minimal disclosure,

)
a doctor must also reveal to his patient such additional information
as a skilled practitioner of good standing vould provide under

B1; p. 79). Requiring the explanation

similar circumstances" (Rosoff

to be covered in lay terms increaseslthe possibility of the patient's
understanding. ' - - .

Surrent Status of Informed Consent in the Treatment

Setting. While tuditinnlll}—h:k of informed consent has been V'

+ coetuerel u bateery, we i Schtoendorfi, the genersl vendancy
a is 'for the courts to c;mider battery only when the patient is

in total ignorance of what is To be done of if the patient consests

to one intervention and recqives another.
o  Because of the pejorative nature of the tort of battery
and the assumption that the physician acts in good faith, e eoutke
have increasingly tended to view the act of nondisclosure of risks
a8 a beaachsof duty and therefore considec it negligence (Anmas
et al; 1977). The recent trend in the judiciary is to use a
. ‘ patient-tpued standard of diaclonuse, ceating on vhat, a reasonable
person would need to know in order to decide whether to undergo
a particular intervention. Despite this standard however, the
‘co:ru Iuv; continued ty recognize the Ph‘y-iclln'u nneupeﬁzic
privilege in the acknowledgement that "there are situations where:
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a full disclosure to the patient is not medically sound" (Rosof€,
19815 p. 56).
R R ———

the courts in their actempt to define a legally valid informed
consent; howevér, there is still much uncertainty in the concept
(Rosoff, 1981). Generally, it can be assumed that' the physician -
must provide the following information: .
! 1. diagnosis

2. nasure and purpose of the proposed treatment

3. risks.and consequences of the proposed treatment

4. probability of success '

5. E;--ible treatment alternatives

6. prognosis if the treatment is not given. (Rosoff, 1987)

Theianue SE Voluntacinesa fus; Bean-sometiat prabienstic
with regard to treatment that violates a person's religious freedom.
However, except in cases of emergency, the court has chosen to
safeguard religious freédom and allow the patient to refuse lre’nl—
ment, citing the 1976 case, In the Matter of Melideo "the general
rule that an adule person of sound mind cannot be compelled to
submit to’ T — against his or her will unl:sa the
state can show s compelling overriding interest” (Rosoff, 1981;

N

P 265) -

Lack of competence to consent to treatment has generally
been resolved by the courts' requiring a proxy consent from the P

person's legal guardian. the courts have not questioned the right r

of parents to consent to treatment for a sick child {Annas et al

' . // ®
{ . .
" Y - SR e Lty



havifjibeen based on the physic
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1977). However, in a substitute consent situatiom, 3ifce there

is no reason to fear that disclosure to the persom acting on the
patient's beHalf will have any adverse effect on the patient, thera-
peutic privilege does not apply; a complete and frank disclosure

is required (Rosoff, 1981). ’

s : <% 2
Most court cases involving informed consent in treatment

's failure to discTose the risks
and cnnleque\of the proposed intervention (Rosoff, 1981), thus

the issue that hds been most often addressed is whether the“consent

is informed. While\{p the experimental setting undenftanding is

considered a prerequisite to Consent, it is only recently that

the patient's understanding in the treatment pontext is becoming ~ .
more accepted as a requirement of ‘a legally valid informed consent
(Somerville, 1979). In both treatment and experimentation, the

courts thus Far-Rave been more concerned with the jssue of disclosure,

still leaving undefined the question of the evaluation of the subject's

or patient's understanding. 2 1

. ® 5

4
Throughout the evolution of the informed consent doctrine
the courts have focused on the guestion of self-determination and

a trend in -

the related concept of individual autonomy. There
- ) 1
the courts, ‘as agents of society, towards an increasing emphasis

on and recognition of individual autonomy and a decreasing willing= °

ness to delégate control to the professions. U
v p z

o
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This could be viewed as a signal to the professions that,
while they have been granted special status in many ways and can
consider themselves immune to certain requirements, society, through
the -courts, will not allow them to take advantage of their status
or power to override the autonomy of the individual. '
’ The Nuremberg Military Tllh\lnll: disclosed Lh! ltrocxtles
that took place during Horld War IL anddemonstrated the boeritie
possibilities of what can happen when professions and the society

in wluch they wazk have no restraints. It was at least in part

this exlren abu-e of the Andxvxd\ul'l autonomy lnd of humanity
itself that led to the recognition of the profound importance that
<y must be placed on safeguarding individual autonomy. The courts
have recogaized the potentisl that the doctrine of informed consent
has for providing a practical weans whereby this autonomy can be

safeguarded.




Description of the Doctrine of Informed Consent

This section will exadine the doctrine of informed conseat
in terms of its purpose and underlying assumptions, the Functions
served by the doctrine and the elements required for consent to
be considered valid. A number of issues related to the purpose,
functions, requirements and po:}u\imiu for meaningful conseat «

Will be identified and explored in an effort to understand both

the complexities and potential value of the informed consent doctrine.

nd/Underl, ns of Infor:

Purpose
’ Tha doctrine of informed canunt is the legal principle
which recagmzu the right of the mdxvxdual to determine his or °
her own destiny by providing the individual yuh sufficient information
to make a-free and rational choice about participating in a proposed
intervention. At the heart of the doctrine lies the belief in
the ides of individual freedom, which is the “cornerstone of the
Western concept of man and society” (Katz, 1972; p. 521). Macklin
(1982) has suggested that the ethical principles which underlie
the purpose of informed consent are twofold and "créflect the dual
purpose behind the informed consent -doctgine” (p. 349).”
The first of these ethical principles is derived from
utilitarian theory which holds that "morflly\ right actions or practices
are those zhu‘ result in a positive blh'nca of pleasure over pain, *

o, g v ~
happigess over unhappiness, or other beneficial consequences over

undesirable one:

" (Macklin, 1982; p. 349). This ethical,precept "y

. gives rise to the purpose of beneficence or protecting people from
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harm and is expressed in the risk-benefit ratio used in informed
consent.
The second ethical principle ;mph.sizes the rights and

duties of individuals rather than the conseqyences of their actions,
and is derived from the work of Immanuel Kant. “Syis.principle
can be expressed in terms of the primacy of the value of individual
autonomy and human dignity which leads to the basic rights of life,

. li.hen.; and autonomy and from which "the patient's right to decide
arises" and it is this ethical prim;i.ple which gives rise to the \\
purpose of showing r;apect for an individual's autonomy (Macklin,

1982; pp. 349-350).

According to Macklin (1982), while the dual purposes of
beneficence and respect for the individual's autonomy carry the
seeds for potential conflict,they can glso work in concert. For
example, informing the individual of the risks and benefits of
a proposed intervention and giving her the opportunity to weigh
them relative to each other and to her situltlion allows the individual
‘the possibility of being autonomous in protecting herself from .
Rnnecessary or unwanted harm. ‘~ ’

The conflict betweer these dual purposes arises when it

becomes necessary to override an individual's autonomy in order /\

to protect her or others from harm. This potential for contlict
is ‘one that philosophers view ‘as being inherent in the dichotomy
between the individual-and aociely- and it is a dilemma that poses
one of the great difficulties of the human condition. As Macklin
(1982) points out, the~conflict betueen beneficence and Frresoa®



is not a conflict betueen good and evil but rather a conflict between
two morally good principles and for Xhis reason it is essential

2 3
that a continuing dialogue take place sp that each principle may

be understood relative to the other vis-‘a—vis the use of informed
- ¢ .

consent. L 4

Functions of Informed Consent .
\

Webster's Dictionary (1969) -defines Eunction as “the action

o

for which a person or thing is specially fitted or used, or for
which a thing exists” (p/ 338). The functions of the informed .
consent ‘doctrine are necessarily related to its purpose; in that
it is through the functions that the purposes or ends are achieved.
Traditionally, the function of informed consent was to
separate legally permissible touching from unauthorized touching
(Katz, 1972); however, it can be seen from the cases. in the previous
section that, as the doctrine has evolved historically, more emphasis
has been attached to the concept of autonomy both as a purpose
and as a function. ‘ N ’
\Katz (1972) has identified three major Functions of the
modern doctrine: promoting individual autonomy, enc;)ungin; rational
 decision-making and protecting the experimental process. However,
Annas et- al (1977) state that the doctrine serves only two functions:
promoting autonomy and encouraging r;tinnll decision-makipg. Annas
et al (1977) do not include protection of the experimental process”
as a function separate from encouraging rational decision-making,
and they believe that promoting autonomy and encouraging rational

54
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decision-making are part of the larger function which is the "promotion
of equity and fairness among parties who otherwise have inherently

- unequal bargaining positions" (p. 33).! '
According to Gadow (1981) there are two aspec¥™ to the
first function of promoting autonomy: autonomous ageh;y which

|
involves freedo of choice, and autonomous act(®n involving "Ereédond

from interference in actida upon ong's ghoice" (p. 859

& autonomy is promoted in both of these ways through informed consent,
freedon is safeguarded, the individual is protected and fraud and
#duress are minimized (Katz, 1972). . v
The second function of the doctrine is based on the assump-

tion that "rational decisions are more likely to be made if they

.

are left in the hands of those who bear the risk of those decisions
rather than those who might have uitgrior motives...in making the
decision” (Annas et al, 1977; p. 37). In order for this function
to be carried out properly, the individual must know the nature
o and purpose of the procedure, its risks, benefits and alternatives
and be allowed to decide her course of aétion. 1

The ability to make rational decisions is determined by
the amount and kind of information available:to the indiyidual and.
by individual's capacity to comprehend the Lnfuﬂun{l + Comprehension
can be aided or interfered with l./n Luo ways. The fizat ds in the
amount of information provided 4nd the Second is in the'u-y the

‘ 5

IThe difference between Katz and Annas et al is probably nof as important
as ig,might seem and may be explained in terms of the concern of

Annas et al'with informed consent in the non-experimental let(ln‘ L
as well as the experimental setting.

~
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it was shown that a failure in communication can undermine fomprehension

information is provided (Katz, 1972). In a study by Gray (1;75),
and obscure the decision-making process, making a request for a
decision appear to be ‘@ request For conplisnce: o

Katz (1972) has identified a number of "barriers" to rational
decision-naking which impede the individual's ability to rationally
use the available information; thése are transfere‘ncz, cauni?[{a\nfi
ference, dependency and regression. Besch (1979) states that me‘
o'tv these barriers arise From Ehe doctor-patient relationship,which
is in itsélf one of the poteatial impediments to rational decision-
sukbig, THesE baesiuEe inclids ek things as the patient's dependence
and the status difference between physician and yizie;l which can
lead to a reluctance to-ask questions or 4 feeling of obligation v

5 -

to comply with the request.

Finally, both the level of the individual's understanding
and the amount of energy fhe individual can expend are related
Co such factdcs ps mireousness, being in an unfamiliar or a crfbis

’ ?
situation, or lacking one's usual support systems. These factogs

- also act as Eurther barriers to rational decision-making .

(Sommerville, 1979).
It'is because of these potential barriers to rational *
i
decision-making that the onus of responsibility rests with the
professional to make sure that the information is not only heard
but also comprehended. B
The third function sugdésted by Katz (1972) is the protection

of the experimental process. - By this Katz means: (1) that the
e .
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experimenter is protected from legal liability and (2) that the
experimenter is compelled to think through the experiment ia order
to provide disclosure, thus adding a dimension of integrity to
the ex;e(imental process. According to Annas et 'al'(lqy), the
physician cannot always know whether the right treatment i's being
used, oFEad h physician know all of the possible effects of
treatment. It is this dimension of uncertainty that makes treatment
a kind of quasi-experiment, thus the protection accorded to the
experilu!;ul process should be extended to the treatment prgcgss
as well. : &
) It is through the interaction of these three functions
of the doctrine that autonomy is promoted and inviolability preserved.
1f these functions are not properly carried out, neither autonomy
nor inviolability can be realized. As Annas et al (1977) have
observed, )
only by going (hrcu‘gh the difficult task of tailoring
information to fit the procedure and theé patient is it
likely that either individual autonomy or rational
< decision-making will be promoted. If neither of these

functions is furthered, the process becomes Tmeaningless.
(p. 42) i .

ements of Informed Consent

Although the Nuremberg Code was developed to.deal with

e

the question offconsent in medical.egperimentatiod, it has become

the standard for consent to tredtment as well. Thid code requires
L] ; s .
that consent be voluntary, competent, informed and undergtanding.
o

Cd



The Nuremburg Code states that in order for a person to be able

to consent voluntarily to a procedure, that person

should have legal capacity to give conseat and should
be so situated to be able to exercise free power
of choice without the intervention of any element of
force, fraud, deceit, dureglz‘:errel:hlng, or other

-* ulterior form of constraint or coercion and should
‘have_sufficient knowledge and comprehension of the
elements of thé subject matter involved as to enable
him to make an understanding and enlightened decision.
(Annas ef al, 1977; p. 279)

Voluntariness. In or)vi for consent to be truly voluntary,
the individual must be free of fdrce, fraud, coercion or ur'.due
influence. The individual must be aware thll she has the n.ghl

to refuse treatment (Humuh, 1981), and hu the right tﬂ withdraw

le (1979) emphasiz

(Somerville, 1979). Some that only if

consent without fear of reprisal or loss of a neefled service
fiiet==e o

o e e, 5 A SRt teateE requirement, will the individual

be aware that she is E..ee to®stop consenting. A 4
' The problem of emsuring voluntariness in consent arises

in two areas. The first and most obvious is that of -obtaining

volustary consent from involuntarily detained Individuals. This

problen was addressed at some length in Kaimowitz, which highlighted

the obvious coercive effects of the institution. .

The second area ih which the problem of voluntariness

comes into focus relates to the more subt}e coercive elements that
. — -
exist in any setting whege copsent is required (Somerville, 1979).

These el exist W an

is in physical or emotional

“need and is receiving or hoping to receive a service from that

5 ] . .
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setting. Other elements which can impact on the voluntariness

of consent in subtle ways are the manner in which the conseat is
requested, and the critical question of who is obtaining consent *

. -
(Somerville, 1979). In this regard, Somerville (1979) warns against.

[ i

paternalism as a potential coercive element; she states that coercion

"may be most subtle and.difficult to detect and freedom of choice
most threateded in a situation in which the most poverful party.
believes he is acting fou the benefit of the other" (p. 48).

e : . : .
- Competence. - The question of competence arises most often

in the context of interventions with children and psychiatric patients

and has recently received increased attention. The courts Have .
struggled with the question of the age of consent and the purpose

of consent as it appli®s to i Annas et al (1977) and Macklin

ume incompetence

(1982) have warned against the current tendency to
in institutionalized patients, and Macklin (1982) has pointed out
- 5

that generally a patient's competence is only called into.question

when she rejects a propos§d treatfent.
Appelbaum and Roth (1982) have proposed a hierarchy of =
[ 4 S ey w
standards of competence. The most lenient in this hierarchy is . "

4

evidencing a choiced With this standard-an individual is considered
competent to make a decision if she can ﬂumunicn:eﬂin,‘gnme way y .
A —— unwillingness to yndergo ‘a glven treatamt.

¢ Tnis standard is the most respectful of the ‘autoromy of the individual

5 R

S in that it does not allow proxyiconsent as long as the individual

is able to indicate a decision.
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) s 4 ‘ s ‘
*  [the second standard proposed by Appelbaum and Roth, and ‘_—\

" according to Macklin*(1982) the most widely.accepted standard of

» competénce, requires. a factual understanding of the issues. Compe-

’ tence is qosumed and consent is required from that individual if -
shg=is either capable of understandiog’or m;.u,' understands

\ the description of the proposed interventiom.
w@The dbility (o\r.tio‘u‘lly .;.nipuuu the information is
the third standard, for compe¥ence and is the nandnd eabodied

in lu- uguhnng cunlrlctuil cnpncuy. This standard requuu

" that the individual be able to ke cthe mfnnun available in

- the daeumn-mlklng process insarder-voshe considered compatent

to give conunx. -~ Ry

The -an:au umdud for compeunce u :ha uquiremenc

K tha situatio This’ raquuu the abstract cap‘nty to u'lcegrlte N %

-ll of the information relative to the treatment with what the

_individual already knows about the situation, and then make a decision

b#sed on the ‘integration of ghat. ibformation. s ”
As Macklin, (1982) points out, the standard of competence

;_‘ lred for requiring consent nl\ vary ucurdmg to the uﬂ:rulweneua

: of the :unmn:. but more _importantly it uLll vary, accn:dmg to A

&
whether the purpung of the dottrxna is percaivud a8 bamg dmed -

at au:ono-y or. ‘!:ctmn from harm: "

ha -tncnr the standard

for cor nce, in thei Bere of i p.zun:; from their, .

"“own unvise decisions, m ‘more patient Au:oneﬂy is sacrificed for -

. gain in benevolent plurnllun“ (oo 360 .

et iia mdxvldual have the ability to lppr:cxltu the nature of * ‘
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Informed. The requirement thag_consent be informed is

.n'@;umm part of the doctrine. Meisel (1981) states that “che

disclosure requirement...is the heart of informed consent" (p. 2473).

At a minimum diclosure must include:

\

1. A description of the proposed treatment, its duration,
purpose, and the idencification of any experimental-,

procedures (Annas et al, 1977 Macklin, 1982).

“2. A description ob‘appropriate alternative treatments

or procedyres {Annas et ~al, 1977; Macklin, 1982).

3. Any inherent risks or discomforts that can reasonablly

be foreseen (Amnas et al, 1977;" Macklin, 1982). (Annas
et ial (1977) have concluded thlt no precise dehnxtmn
exists as to the nature of the risks that must. be
digcioud. Macklin (1982) has suggested that the

requirement of risk disclosure dépeds on the purpose ¥

the doctrine®is serving. If the purpose of protection

from harm is being served, the duty fo disclose increases
as the riuku increase. If however, the purpnu being
served is respect for individual autonomy, the aclull

degree of risk make: little dl.fffhrenc: to the need for

their disclosure.)

e ;\nz'}ciyma problens of reguperation (Amnas et al, .
1977), ' N ‘
5. Anticipated benefits of the procédure (Hacklin, 1982).
EN e T
B ¥ \ -
-3 N .




6. The extent to which confidentiality will be maintained
(Hacklin, 1982). ’ ' v
7. Whom to contict for answers to pertinent questions
(Macklin, 1982). g
8. A statement that participation is voluntary, that
refu.‘ql will involve no peaalty, and that the individ-
ual is free to discontinue his participation (Macklin,
1982).
There is general Agr;zn:en( that there are four co;di[ian}
under which there is no need For disclosure. No disclosure is.
“, necessary in an emergency to carry out eue?:;il interventions.
Therapeutic privilege is also considered a ju.uﬁ{hxg breach of
_disclosure i—c'u,,e' puy-ici_ﬁ "can reasonably conclude that informing
the patient might be det rinenical to the vell-being of the patient"
(Cohen, 1979; p..251). The ‘other tyo cucumltlnces that can Julufy

-if the\reltmnt is a simple one of cgnmnn

non-disclosure are

knowledge and the dangér is remote, and if the@ndividual has indi-

cated that ‘she does not want the information (Annas et al, 197%;

Besch, 1979). .

. n ¢

Understanding.

\ been extasdad bayond the queation of disclosdee to the issue of

1t is only recently :ha: -ztennon has

undefstanding (Annas e .1, 1977). Somerville (1979) has pointed
'bun the difficulty that hu in ncar:nmng n{e I\lture and level
of “nd.uundinj when obtaining informed cousent. Meisel (1981)

states that a number of—&cen: studibs have attempted to examine

P

N



the question of understanding and have concluded that, in general,
Ve
the level of understanding in patients is not very high (Meise},

1981). »

Some of the reasons suggested for a low level of understand-

-
hure that the language used to inform the individual may be

too cogplex, or the forms used to brain consent may be too long
1

for easy comprehension. It has also been suggested that not enough *

time is allowed the individual to assimilate the-information; if

too much information is given too quickly, it becomes more difficult

for the uninitiated to understand. Finally, there is conflicting

evidence as to whether the medium used for disclosure affects the

level of understanding (Meisel, 1981).

T offset the’ low level of \;n-;er.&nding. some, )utl:lorl
h-v;_n;ivised the creation of patient advocates to act as third
parties with the task of ensuring an opportunity for: the patient

to ask questions, and ensuring that the p“.i?nl does not consent

o a procedure without having had a chance.to understand what undergoing

that procedure may mean (Annas et al, 1977; Besch, 1979).

Aangs et al (1977) have pointed out that, notwithstanding
the exception in law to the requirement of understanding in the +
therapeutic context, that the requy™ nts that the individual

-
be informed and understanding are crucial to the ability of the'
N 1 —

doctrine .to fulfill its functions, and achieve its purposes. They
state, "if full infprmation is not both disclosed and comprehended

befork the patientior subject is asked to make a decision, the'
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functions of the doctrine cannot be attained, and it becomes a (

uselgss rule" (p. 53).

The l;eq\lire\nem:u of informed consent essentially conmstitute
the sine qua non of autonomy. Autonomy requires that the individual
be free to act voluntarily, be sufficiently competent to care for
herself and make decisions, have sufficient information on which
to bage those decisions, and understand what that information means
and vhat the action will mean in her life. Without thespf elements,
Cruly autonomous living is difficulf if not impossible. It is
important to moge that these requirements were enuncundlas a
duecz relul( of the Holoc-uat by the Nuremburg Cour: in order
to safeguard individual aytonomy.

“JAlthough there are many issues surrounding the difficulties
of obtaining mz-ning\ul consent, and some controversy about the
need for and reality of a meaningful consent (Macklin, 1982), the .
litecature appears fifm in concluding that the doctrine is a valid

means of safy ding individual y in an inherently unequal

* relationship such'as the relationship between a doctor and patient.

Annas et al (1977) and Somerville (1979) have pointed dut that
inforsed consent should not be seen as a singie.event or as an
end in itself, but as a means toward the end of achieving autonomy

and as an ongoing process of sharing information in order to achieve

that ead. As Freud (1972) states, "a requitement of voluntary
inforned consent does have values beyond the symbolic ome of respect
for individual autonomy and personality. It is far from the be-all
and end-all of legal and ethical safeguards, but it is a valusble
ultisate check (p. 604).: The doctrine of inkyrmed consent acts

s a necessary although not sufficient requiremeit of professional’
v

: i
:ﬁmm' into other ‘peopfe’s lives.



The Status of Informeg Consent in Psychiatry and Psychology

This section wilffpresent a brief review of the current
status of informed consent in the mental health professions and
some of the issues that have been raised in psychology and psychiatry
GiEH:Fegard [t6 1Es apph:tlcn R

The professions, particularly thei-:lping professions",
have epacial povers and pn.vtleges within Society. In order to
Jueufy these special povers and privileges, prof:nhonl make two
claims: that they will use their powers in the pub\? interest,

and that they will maintain effective a6l Pregulatip

against the
possible abus¥s of power (Buber. 1980). - ! .
+ Katz (1972) mnn[au\l th} while the services of a prot’ea-

| sional are usually initially sought out by the clitat, once the

client has "placed himself in the expert's hands", iris the profes-

) .
sional nndmuz the client who has :he power, and who selects the

5

59.1. and the means and skills he will ude to attain those goals
(p. 185). This decision-making power is suppocted by.the client's
* A

willingness to trust the expert (Katz, 1972).. Thus despite certain
A e =

constraints upon the professional, in the re nship with the

v
client, the -professional's autonomy seems to be increaséd, the

client's autonomy decreased, and the power imbalanc.,between the

' professional and the client is perpetuated. .

i)
o his arsicle on the ethics of physicians and lawyers,

May (1977) comments on’the nature of the client's relationship
’ L] :
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k. 2 1 . .
N with the professional and suggests that informed consent can be
i used as a sechanism to respect the client's freedom. He stacds:
Clients surrender to the p:ofunon-l ang’ yet
& feel uneasy about this sdrrender. Xhe profession-
al, therefore, not only must delives technical
* , services to offer relief for distress, but N
also he myst be continually on guard, as the
controlling actor in the situation, to respect .
- his p-;ienrl:liem for the free man that he
- was, still is--despite everything--and gnce
ugnn \n{u be. Such respect takes many
--~  forms...[among which is the stematic
provxl on for informed consent. (p..2)
» The awareness of lnformed consent in medicine has extended -
to bhe-wantal heaith promnam of psychiatry' ll\d clinical psycho-
logy. Despite some controversy over the possibilities “for lpplymg -.
u|Enrned consent in the treatment conzexl. some clmx:ux\- have
begun to consider informed consent an essential part of the ethical
aspect of their practice (Hare-Mustin, Maracek, Kaplan and
bl .
< Liss-Levinson, 1979). A
. &
» - . b 5 2
The Extension of Informed Consent to Bsychiatry and Psychology
»
-
Cohen (1979) has identified the issue of control as perhaps
the most important ethical quedtion facing the mentdl health profes-
sions today. The centrality of this issue is highlighted by the :

surfacing of two-important trends currently influencing the practice
. -of 'paychology and poychiatry. First is the recent emphasis on

the rights of consumers (Hare-Mustin et al, 1979) and a concomitant

recognition of clients as consumers of mental health services (Margolin, -

1982). Second isThe judiciary's beginning involvement in examining

the rights.of clients receiving mental health care (Hare-Mustin
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et al, 1979), particularly the right to refuse treatment (Cohen,

1979). .

Psychology and psychiatey are beginning to look to informed .
consent as an ethical response to these trends in society and the
i judiciary (Cohen, 1979). Accocding to Smith (1981), there is now
"an unprecedented advocation of informed decisi;na by clients regard-
ing the goals and procedures of therapy” including provision of, 5
i‘nfum-tion aboyt the psu_ctices and competence of therapists, and

B ; p
the possible alternative sources available for help (p. 22).

. The Literatire in psychology treats informed consent in—
\nm contexts (Cohen, 1979). 1In the Efrst two, the patient's
ot subject's waiver of confidentiality and the use of informed
" consent ‘in research, there is Lictle debate. However, the third
and mpst commonly cited context, pre-treatment disclosure of :J\le
possible risks and benefits bf a proposed therapy, has engendered p
s EREEOVRTRYS. “Te WMol uver.simpli;‘iguinn to suggest,
ot iespi:: the increased attention given to informed consent, that
.
the dnctrine'af informed{consent: is completely in place in psychology
and psychiatry. As Katz (1981) ;Su-znn_ out,.this is not the case, ;
oidisi Pany, dhungesin profinstonsll valissrand bailefl systans s ’
a slow process. Therefore, it would be surprising, indeed suspect,

i " £ the recent interest in disclosure and consent had already made

a significant impact on existing practices" (p. 99). Y
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Eth Arguments for Informed Consent: the Right“to Autonomy

The ethical arguments for informed comsent center around
three concerns: the obligation ai\tl\e mental health professional

to ensure that the client's right :o\;ono-y is upheld, the related

ue of control, and’the possibility for the intrusion of values
into the :re*-enz process. All of these arguments hinge on the
racognition of the clisnt's fundesental right to satonowy, tha
core of the ethical argument ‘Ecr informed consent.
. Rosenbaun (1982) states that the principle of nhzunaniy"
is m:og:uud by contemporary ethical codes of plychuuy and p!ycholngy

" in their requi

ent of free nnd informed conun:. Autonumy, as ..
Katz (1981) points out, "requires nirture and care which communica- °
ttonand diaTogue: caa provtis by bétoglag fito evsrendis sii winds
of acknowledged and unconsidered influences on the choices about

to be made” (p: 113).

According to Hare-Mustin et al (1979), the respbasibility
for nurturing che client's autonomy and en.uri’n; that the client's
rights are not violated must rest vith the therapist. They give -
three teasons: vhy this. onus is mecessarily on the therapist rather
Yhen the client. /nn:. prospective clients are in Nelp—-ukmg

rather (hm in a clf-proucnve pouure. vhich is a poor pnunnn

a novel

from which to negotiate. Second, the therapy situation i

as a result they neither know what .role,to

one for most clients
s

uae’ nor what ‘their rights are. And third, some clients may ¢

* simply be im:-p-b,n of protecting their own rights hem!;‘:ne'y

‘are used to, and often resigned to, having their rights denied.

= gL » .
4 i -
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Ethical A for Informed Consent: —the Tssue of Control

The issue of control can best be viewed in the context
of the recognition of the client's right to autonomy and is based
. -
on concern about the existing power imbalance between the client

and therapist. Finkel (1980) has observed-that "conditioning,
Lo ¥, p A and persuasion have all grown

Y setiSisney, vacteey, ana dingete ., WHat dabes! £Ne danger clear,
. present, and more‘troubling is the increase in the 'applicability’
of these tools to present-day psychological and behavioral problems i
at a pace that outraces the r‘eln:ed,‘athicn]. discussign" (p. 17).
) Burt (1979) points out the dangers that are imherent when
Ny atngle! paity s Eotal eonteal through: exclusive:dacteton-aking <
- povers: "assigning exclugive decision-making aehority in oné

party.

nd complementary choiceless status to another in an intér-

personal transactfion readily leads to paradoxically destructive
i~ cesults for all participants" (p. 134). He advocates a continuing &
2 . . t
7 .. Afialogue such as that which can take place through the process

of informed consent.

.
@ Evhica) Arguments for Informed Consent: Lest Values Intrude

The possibility for control is implicitly preseat in the
value assumptions of the therspist which are imposed in part throukh
tha»::ode of the;apy the therapist chooses for treatment .#Wosenbaum
(1962) phintaing that "fn every instance the personality thescy
vhich may have set out to be jurely descriptive or even sclentific,

becomes normative ‘and dictates the goals of therapy" (p. f”'

D
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To offfet this imposition of values and the consequent subtle control
that ensues, Margolin (1982) recommends that provision of informed
consent include informing clients of\the personal values of the

therapist which are implicit in the moge of therapy used.

Therapeu Value of Informed Consent % \‘

B In addicidh to the ethical obligation to provide luforaed
~ consent, a number of authors have also referred to the therapeutic
’ value gained from the consent process itself.
Finkel (1980) states that consent is required in behaviod
therapy in order for the trgatment to be effective; without consent
there is little likelihood that generalization to environménts
outside the therapeytic situation will occur. He argues that strictly
external control offers fever possibilities for generalization
than control which has been relocated internllly.‘ Consent, he
contends, is the méchanism by which this relocation can take place;
. requiring that a client consent z:, plan and take responsibility

for a treataent plan produces more demogstrable gains andmore

la

ing changes than ¢fn be produced by any externally “mposed
regl;lltion. ’
Katz (1981) acknowledges the difficulties inherent in’
the ability of b’;:h‘lieni:l and therapists to tolerate the ;mbig\li:y.
and uncertainty implicit in mich of psychiatric treatment, as well
' as the need for both the c{ieht and the therapist to have a certain
amount of faith in the outcome of therapy. H‘o;levet. despite these

difficulties, he believes that "many patients, if the opportunities

70
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are provided, can and will participate sy deciston—making. Providing
such opportunites will create a much better climate for the entire
therapestic process than exi'su_in contemporary pracice" ‘(,5. 109) .
Further, Katz (1981) suggests that che ever—present: problem of patents'
regressing‘ under stress might be reduced "by not keeping patients
in the dark, by inviting them to participate in decistbn-making,
[and) by addressing ;pd nurturing the infact, mature parts of their
Eunctioning” (p. 111).
Margolin (1982) underscores the therapeutic benefit
that Lal;el"pla:e when the client takes responsibility for making
. e debiaton b participate. She believes that taking this
responsibility makes For more active participation on'the part of
the :fien't during treatment.
. Hare-Mustin et al (1979) state that informed consent has
a nusber of therapeutic benefits. Inforned consent “defines the
therapeutic relationship as a mutual endeavor to which the therapist
L “  contributes. knovladge and skill in psychologyind to vhich the client
brings specialized personal knowledge and a commitment'to work on
his or her problems” (p. 7)." Through the process of informed
- congent, the client comes to understand the possibleé benefits of
" treatment, vhich encourdges more reslistic expactations Al:’_e’g rding
“therapeutic outcomes. In addition, if the client has freely and:

'Y knowingly consented to treatment, the likelihood of therapeutic im= -

passes and unilateral terminations is-minimized.




E »that :hexr patients and «clients -re xncwpeten; and declaren

Lssues Emerging from Inforned Gonsent
One of lhe problems with implementing inforned consent

in the mental health professions is the questioh of theclient's

competence. -The claip is made that clients seeking metal health

setvices are incompetent to maks informed decisions.  However, Katz

(1981) argues that therapists

oljLd -dssime competénce rather than '

+inconpetence "and only in rare and well-gpecified circumbt ances: seek

authorization go bvecride their patients’ wishes" (p. 104).7

¥ack1id"(1982) opposes the lfnden-:y o(f ther‘puts to assdme . -

The. rn:muule ior uck ef duclowre on the gruundu l:h-t :he patient

*cannét_handle the mfomuon "is sunply an u(tenp[ to ;usu(y an

act of paternalisa by’ clathing ic in the nant le nf/pzﬂfelsxonul
Judgement and expectise™ (p. 368). - . .

Some practit ioners clain that the depandency of -the client
wreclideuithe: poasiblldey dor: voal cohssan sTaceTaome theraiimts -
can get their patients to consent t& -hno-c anythmg and consent
is therefore a mesningless charade ‘(Macklin,, 1982; p. 958), and
should ne be pursued. ‘Macklin (1982) .me. hnvever m-v.v, if indeed
it is true that the client can ha talked into n\ythxng, this fact

is sinply a further t@stanent to the pover of the the: pist ahd hence

2This guggestion’ that caﬁ,ﬁ?enu should be assuned would appeardo

- ba echoed n the recent tuling of the court in Rogers v. Okin(1979)

wherein. it vds deécided that voluntary and involuntary patiemty are
competent for thepurpose:of exercising :he right to .refuse medica—~
uon. absent an emergency. ' Anemefgency'vas strictl défined as
“substantisl likelinodd of.physical ham' to”the patiedt or -othefs
(Rom\b-:;. 1981; p. 16) Ny
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inccedfon: the ugency or teqibcing fiet: ‘che soastat grocess b 5 :
: s
undertiken in an attempt to redress the pover imbglance. = I
Another issue that has emegged relates to the question -
of ensuring voluntariness in that involuntary par ientswcannot bd <, . <
free oE at least subtle, if not overt, coercion when lnen le\elle

from the hospitgl may depend ‘on rheir wil}ingness to cuopeule a i

(Macklis, 1982). On the ocher hand, it chere is no‘dulo[ne present

at all, then oo posaibllity eststs for-LaFomed decision-making,

and the potential fog oppression in the name of treatpent is

sions. Prlcntibneg; in psychulogy and ;gycnmry have .c:fu to

a variety of polllble tu.;um modalities; hnvevqr, the is little

i mumuy as tf the therapeutic outcones , and possiblf ‘side-efects

. 3 o ¢
mitment the practit io‘nq.uy have td her own partioular mode of

of these modalities (Cohen, 1979; Hare-Mustin et al, 19795 Macklin, ~ -
1982). This -indicates s clear need for further.cesesfch into treat-» | )
ment outcomes and side-effects (Hare-Mustin et al, 1479). Although
uneven knowl edge poses major prcblell in describing speci Eigpre=

unpuon- for 4uclo|un (Kau. 1951). it can be argoed that it

h prechely this unevim that underlines the need for the pro--
vision of infofned consent bcclule o; the quuk-enperxnenm nuuu s RS

ai treitment based on uncertain knuwllﬂ;e. . : ’

“
. DOther knnwlcdu-rel‘;td issues include :he yr-cuunner )
Lick ‘ot yisio1 ot About dlternitive fored ot treatment ‘aad the) con= .

X —r

g 3 o “
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reatment -;ch may cays€ her to be reluctant to describe alter<

: " o <
__native, les¥ favored modes of treatment even if she is aw

see them. Concern has also been expressed among some therapists that

a..:lé-urz of .mmnve mpdes of treatment might iff itself under—

‘ ) -ine ‘the nu‘ trust .na conhdevfe.. therq\ay lnurﬁsm; with .
the tHerapeutic process (Macklin, mz)

The issues that n.u hun preunnd here do pot preclude
the upleumuqn of the dpn(ring in plychlltry and-psycholdBy.

i ln fl:l, Junt ‘the opposite might be argued. The dlngeu iilherent

"~ vin the prnfalunnll s mu-punn-\:f incompetence and dependen:y.
S

fonal bases

along vuh u-- h-iud knwledge on which the ptofe:

h:r deci l.llon

serves to uke :I\e lejenenlltxon oE informed cﬂnlen!
.

crl:kul to unnnl pu:uu. . - ®
g 'y . : F e
& . . z s
S C' u is i-purun: :o distinguish between :h- dnctnne of

anmd consent nnd the idea of informed conspnt m‘the -enul‘

. ﬁulm profnnon-. ne doenine of mlonod Sm-n: refers to me_w
! legal profession’s relponle to-uhat.it. perceives as the need tor

3 ’r

nd clignts. The ides Jf inforndd cegaent, on :m other hand,

ter co—mhulon bel.veu\ phynchu- and pnhnc- or K.%ﬂ)px!tl

to the queat for a docul_ which takes ln!m.ﬁ cﬁ..ne‘.eriou-xy

(Ratw, 9811 - . . . -

L : ClIlrly, .‘,m.-z of these is Mmly entrenched. The legal

L1




<" . Although’it may be tempting Yot practitiondcs to forego

k) * N
tréatment, notably in Kaimowitz and Rﬂgzrl. The idea of inforned”

cons’!, hove\mr. has :ecexved some attention in recent plych' tric
and ﬁych\uoglcn hteu:ure The most compelling arguments for
informed @ondent are based on the atl\xc-l stance; that treatmedt” with=
f;ut the prnviuon of mfnrmed consent conuuutu a moral m]ur)

because it reducestthe ;cllent'

autonomy. ‘A ucond Ty umm of:

informed consent is therapeutic, and. ipcludes the poslibility that
- ’

. ¢ N 2 " 3oy S~
exists uhe consent ‘process for nurturing clients Gran!‘lhs. —\y
2 ? St 3

tiying ta implement’ inforted coﬁént because of the many difficulties ¥

and challenges it preseats, the znucnl oblxglnon incurred by the

. cllent s right_to lutonomy, :h= awareness of clien( nghu in
society, and the increasing Luvolvesent, B2 the judiciary make it
mandatory that mental health puc:mune'& extend their thinking

regarding their ethical standards and mi&..ly\ming the idea

of informed consent in their practice (Hare-Mustin et ‘al,_1979).
.
. § s
IF the principle of autonomy is a valid -one in our siciety,

* then the professions of Pychiatry and psychology gre clearly R »

the right track. They avé beginning to examine the possibilities

v - 4
‘foy/ensuring thgt the client's right to autonomy is protected by
v

searching fow a way to put informed-consentsinto practice.




-

\

7 .

i Y

“ g
Application of Informedfonsent i Social ‘Work .
e :

Hhnalize ita commit-

ment to dutonomy. —‘rhrrfecnon propdles the doctrine oE informed
o

Social work requires a means t oper

. consent as the mﬂ:hlnum vheuby tutonony can be al(egulrded and
the penqxbxlu.y for personhood created. . The. referencks to informed .
consent in the social vork diterature will be revieved and some of
“the possible reasons for the profession's lack of atjention to lo-)
formed consent will be-explored. The case will ‘be made that' informed
“consegt is e-pezi.ﬁy needed in social work due to the special char-
Lacter of sdelal vork clients, the profession's knowledge base and
th: nature of its xntervenuanl.‘ The npac:quela:xonshxp among mj
the nquwzmenu of informed consent when applied in social work -
and the relatibnship of these requirements to autonomy will be
descrived™along vith an, expllnuio;n of*what is incumljent ufon the

social worker in mopitoring these requirements.™ Fi lully‘.

.

5 @
t‘panihl. implications of implementing informed/conseft will be
explored in terms of the client, the practitionef, the educational

.
institution and the professifilim -

L8

S
extremely limited, The few refereyles to informed consent that do

. P
exist fall into four categories/only one of which refers to igforued

B [ — %
consent to a sdcial work intefvention.

. ¥ ! .
The first category in the social work literature deals

@ith inforned consent df medicire, and the role of ‘the hospital




-

e
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social worker as an advocate for the patient to ensure that the

4T.i’;an: has had the opportunity to gi¥e a free
A
consent o 4 suggested medical procedure (Parry, '1981). The second
cue;nry in the social work hzeuzure reien to the | uu of informed’
consgent procedures in waivers ob‘onhdennllhy (Bern.:eu.. 19!1;,
Rosenblast and Waldfogel, 1983). #'The third category is informed
/’ consent in rescarcy. ‘Rosenblatt and Waldfogel (1983) point out in
the context of 3ingle subject design, that the informed consent of
the subject is required In order to carty out such experimentation
in social work. The only reference th informed consent to.a social
work intervention is made by nemuj: (1981) who refers to informed
v mea e eacetetoners 2Pt Mrtoraceicd sui
consent as a means for practitioners to abold malpracticd suits when
they use a "radical" therapy in (hel’tnlerven(ian. Bern}tein states
that the social worker must be able to show "that the treatment used
was not negligent under the circumstances. One way to avold such
a pitfall might be to secure an informed consent..thg social worker
should explain the proposed therapy or :re.tmen!, its advantages
and dis@Vantages, as vell as 'n risks and mum that may reason-
b\y be -nucip-:ed. ’l‘he clxenl can either accept ‘or reject the

courss of treatment® (p. 11D, - & .

i . The subject of informed consent to, non-radical sacial vk

interventions has been almost ‘entirely igrored. in the literature
While t:wre are some statements which might be construed & _&uplh:u: L
recommendations for inso:m:{conunz. such as the sugfféstion that

‘the client b involved in prackide decision-making (Vigilante, 1?75'),

or the acknowledBement that, sarction for an intervention must come ™4
! |

ryrny informed \

»




€rom the client_(Simon, 1977), it is cleat from these statemeats

SN
only that the client should be involved in Some Way; the nature of

that involvement is left unspecified. . '
From time to time, more specxhe statements Inv= appeared
in zne literatute ulernn. to conunt. but in the context- of a -ore
.enanl discu n values. Mevy {1974), for exauple; :o-f- clo:!
to recomending the inclusion of informed consent in social work
iﬂ!erventianlt‘by proposing that- respect for the client's autonomy
requires that "the practitioner should ‘prov)'_.de or illuminate those
facts the client will need to make il.umm:: and cealistic dbei-
sions. He should clarify the alternatives available, as well o -
the anticipated u;nuquencu" (p. 212). He does not, however, say
anything about consent to the intervention as a prerequisite for

actions . *
. Al

\
e Abramson (1982) and Sipopin (1975) address the question

of uncoerced consent.’ Abrasson (1982) comments that "eocial wom.\v s

must present clients with viable alternatives from which to choou,

7~

full informationbout those al tives, and the ity to

choose Ereely without undue coercion” (p. 20). Siporin (1975) makes

farence to the application of informed consent '
\

the only explicit

in puc:‘l:e. He 8 9, "respect for th! client's autonomy...i

convayed by pernigsivenss g9 by encouragement of the glient to

exercise his own free wil

choices and decisions and by obulnlng the client's 1n{umd consent

for helping actions" (p. 77). :




The problem with fthese statements is that while they recog~ s
nize the need‘lcvinclude {nforned consent \or something like it in

.y practice, they are#umllzzd statements. They -ra, for the most pnz,#
single’ uenzence- found in the context of deccrxblng social work

aamaf2lues and u\clude no further explu:ltmn of informed consent, As

o ) uu:h, these .nhmnn ‘probably have’little or no mp.cc,un practice.

o The lack of attention to informed: coibent in soclal work

is not surprising. In the first place the literature on informed

donsent has generally been restricféd in scope to medical settings;

it is only recently that it has been brgught to the attention of '
those professiofs which aré more closely allied to medicine, such
as psychiatry and psychology. Second, other than in the context

. of )u.iv{ng confidentiality, the subject of informed consent is not
included n the curriculua in schools of social work. Even with’

" regard to confidgptiality, t’he concept of inforged consent, if
applied at _all, is often applicd incorkectly, ignoring the require-
ment that.the client be informed of the risks, benefits and alterna-

P tives to'vaiving confidentialily. It should gore properly be c;lle/d‘

) 'consent to release information' rather than informed consent.

= -

8 . . .
- JFinally, the:attitude that society has historically held,

and to some cxten:‘contYnuel ‘to holﬂ toward clients who,avail them' \

IQLVQI’QE soctal work services wmay hnve 'mfluencud th’prolu-lon'l

lack of -nention to informed :onb\nt as a routinu Bact of practici

\\ lnnrvqntionl. These client
: 2 5
t

X
and they receive service

N often in some way disadvantaged,

paid for by society. In a uchty

vhich, places a high &lue on the ability of the Lndividual to pay °
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his or her own way, clients who do not pay for services are often

n as less important or deserving of respect than clients who do

pay. The non-paying client .is often seen as fortundte to have a
service, availabfe at all. Since professions do not operate in a : %
viTuum, but are influenced by the prevailing views in society, it

.+ is ndt diEficple-to see how such a disparate view of clients would

not-incline the social work profe: inn to demand that their aga-pay~

ing clients be accorded the seme; cights to inforued consent as

clients of cthqr professions who pay for :heu services.
— ~ .

Critical in Social Work

'Snlnmud Consent
It has been shown that social vorf'- commitment to person—
hood carries with it an implicit-coamitment “to the autonomy of the
“lient.” The.application of lnformed consent in practlce is a practi~
cal anl measuiable wiy o honoueing Ehis commiteeat. We sitcicuy

is balanced against the eh-uctér Of the client population, the

nuun of interventions used in social work and the knowledge upon
vmich ;!Fle interventions are bned, it becomes clear that such a

pu:t_u:ﬂ_uun- is crhh:-l to ensure that client l\ltonuy is not
L SN R -
eroded. s . - o 3 ' .
. ) 2
: H
Thu Client Poguhtlon. While . the problu of autonomy is *
an h-un in many professiond, it is even more -lgnlﬁunt for lochl

vork than, -for e -pl. medicine or law because of whare the indivi= |
L 2 ol

lav and.medicine, the individual most often requests services because

du”nqucltin. servies stands in relation to her autonomy. In



K N 81
3 < R ;

she $eels a threat to her autonomy. The lawyer's client may be,

'S -
% cused of a crime and faces the possibility of a prison.sentence;
3 | s =
she ‘feels a threat to her freedom and autonomy.' The patient may
~~fequest the service of a physician because she is ill and her auton-

5 4 N
A i omy is temporarily reduced or she fears that the illpess may lead

to'debilitation, dependency or'even death; she fears for thé loss
or redisction of her autonomy in a physical ‘and perhaps emotional

sense. In both cases, part of the motivation to seek the services
: < AN

of the! protesiignal is either sptemporiry loss of autonomy or a Rer™

ceived threat to autonoay. de _ a -
In social work, haw:F , when the client requests services,

it is often not because she feels a threat’ to har autonomy but be-

he J cause her autonomy is dlready dimidished >wnil¢ there is nu,-ingle

category that would adequately describe all of the individuals who ' *

% seek the urv::n oE a sn:ul Worker, it Sould be xlxd that the

i majority ai socul work nhenn are in some way dxudv-nuged. eco~

nomically, sociaily of psychologically. This dtandvantage iujempecic
enced by the individual as soite form of internal or external con-
dEratiits Vo, oiherwondss the autonomy of a disadvantaged client

is impaired. Often her diminisfed autonomy is not temporary, but

is one that has endured during her entire life, and. sometines in

i Wlatory of bie faaily as well. Yt miy be at TadE La pacias

cause of her. impaired uu;o’nomy. and perhaps motivated by the pain

from & lack of sense of mtonomy that tha ipdividual

has nougﬁl‘the urvlcal of a lo:ill vorker. ' o i . .




*he individual whose autonomy is itpaired or diminished

may pecceive herself s mot being in control of her life or circur

F-unge;. She my have few resources at her command and little choice -

as. to how she can reaolve her prableml or where she can turn to for

assistanges ; : ) '/

T Vhen these probléns are considered in Light of the profes-
sion's commitment to autonomy, it becomes s :hatv it is critidal
that every effort be made:to e»“h“u the client's autonomy by in-

* creasing the client's range of choices and awarepess of the possibil-

ity for choice. This can by provided through, the IS —

procedure by giving the client information at the outset outlining

e s lthepgholoes Whar exiae For dnterveorlon or-or-fatervention and he

risks and benefits of each as-well as a clear statement that the

client has the right to refuse to'consent to the prnpoled’

intervedtion. Although this involves risking the possibility that

some people maj choose not to avail themsélves nf'suciul‘;vu'ﬂ/(

5 . services after having been infomed, this course seems morally
pryehnblg\;rrreltin; e

diminishing the client's lutfﬁumy

i - Intrusiveness of Social Wogk Interventions. Social work

o u\tervunnmh run a wide gumt *Erom ghe provinon of ‘concrete -ser~

t vica 'lo htriu:e lnurpumnal and in:uporaonul modes of pcyc.hu-

therapy. Fog lny on these inurv,ntlm). the cllaqt H asked to

. ‘glve up a measuce of privacy in ordu;, Eor exnple. to dqtatmlm

P ‘eligibility for ‘social a 'hunen, or to'benaﬂz from a service such
e ' g

. n Sate L.



as hnl‘y counselling. Social workers 'rou(inely gxplore the private
Lives of their clients by such seemingly simple questions selated

" to the client's income or inability to work or by the more obvious
invasions of privacy involved in exploring the nature of a marital
relationship or the. interactions that -take place’betveen & mother
and child.. What-all of ‘these interventions hold in comson s a
requirement that the clieat provide information to the, social worker '
that is not usually a part of the client's public self. By giving
up her privacy, the client is beiggZasked to make herself vulnerable;
it is zhis. demand El;r vulnerability that constitutes a part of the
intrusive nature of the social work intervention. )

The second aspect of intrusibeness is the actual acting

on this vuloerability. That is, once the client has allowed herself

to be vulnerable by providing the %equired personal information, .

the social worker often makes a decision to act in a way or ways

that potentially or -actually have a profound and sometimes devastat- -
ing effect on the client's life.' There is a vast range of such deci-
sions, such as the deci@gh that a client is ineligible for public
hounn;, or thl! a eh)ld should be removed from her home.

& The pra(cuion s commitment to autonomy would dlcllte that
the cli-ent has the right to de_eide knowledgeably to -’m.t extent shé
is willink to allow herself to be vilnerable and whether she is will-
ing to engdie In any ‘subsequent intervegsdfn. The Eirst’decision

would require An understanding of the kinds of personal information

< she will be expected to share, the alternatives available to

83




providing the requisite information and the likely consequences that
" may follow upon her decision. The client's decision as to whether ?
she will partfcipgte in subsequent interventions raquires that she |
kiiow the likelj riské and benefits as vell as the alternatives q_f' ’
the proposed intervention and their pmblble outcones. Clutlyvzhue
may be times when tf¥acerests of society are such that the client
has very little cholce, as in fnstances of child abuse. Fhen This

is the case, this information should be included in the¢distlosure

as well as the likely consequences of the client's non-participation, »

_for example, the loss of parental rights. § Vo

5y

The Nature of Social Work Knowledge. The knowledge upon
which social work interventions are based has two sources; some is
borrowed from other disciplines and Youe is developed from the pro-
fession's experience (Bartlett, quh) Each of these kinds<of know=
Ledge is problematic in ways that Rave taplications for the use of ©
inforned consent . \ ’

Several authors have questioned the reliability and useful=
gess of the borrowed knowledge (Chafubers, 1975; ‘Howe, 1980)." Howe
(1980) argues that "in terms of :heu -b;hty to explain, control \

and predict...social science theories have been disagpointingly

" unsuccessful" (g 321}). If is unlikely then that the social worker

can guarantee a,specific outcome from her intervention. In this’
sense, the practice of social work is no different from that of

medicine which faces the problem that:




A\ ) ' .

. largely because what the physician decides to < "
- do (and fot to do) on behalf of a patient is )
based on less than perfect knowledge, it has
been said that "in a sense his every-tlinical
act is an investigation", jand th?/*cadjul ex-
. perimentation on hdman beings, iff its broadest
meaniing and for the good of the individual
patient, takes place continually in-every
doctor'ssoffice”. (Fox, 1972; p. 207)

9 - oy
The knowledge used in social work is also "less than perfect", thus

.social work interventions might also be considered to be quasi-exper
‘inental in nature. When the quasi-expéridenyal nature of social
work interventions is considered along with the profession's commit-

.f' n;ent to autonomy, the obligation to provide the'client with the means
to make an informed decision becomes even more crucial than would
perhaps be the case if the socm' Uork:x’:auld promise thit a o
specific desired outcome would result from the intervention.

' The knowledge that is derived from social work experience -

carries with it a different kind of problem ingaddition to the fore-

going. Werner Boehm (195§)has observe¥,that the Kiculedge used [

P for social work ptactice is determined by the profession's goals, \ i

' * functiions and the problems the profession seeks to solve. 'rhu-mun,. ; :

that knowledge dorived from practice is based-on-wHat .the p/ofe

‘wuntl for people rather-thart wh-: it knowl about peoplel This is
g truz not only on the macro l:vel of :he knawledle developed by the
profession, but also on the micro level of the' knowledge gained in ,\

individudl practice and used by the individual practitioner. Refer-

wn'n\. i

* ring to the micro luvel, _Gol_dltein (1973) gb




18y

ol select

.and transactions of persons 5raup|, and
society.
elaborations’ of his basic values about
‘pérsonito=person: and per-on-co--ocur.y

% relltlonl. (p. 90) [Py L

7

o “the theofTes and concepts that the spcial vorker,
tests and finds useful are congruent'-
with’ his .own beliéfs about the nature, dynluncs

.they are, in a sense, wore formal

L

d What becomes uppurent zhen. is that the knowledge derived

tron social york practice is |

nextncnbly ried'to what both the pro=

fession and the individu'al pracgitioner value. In this sense,

Schwartz (1976) is correct in snymx that "everylhmg w® do or fail *

to do is related tp a vllue base” (p. 395).

The doctfine of inforved consent provides a meghanism °

whereby me practitioner. can avoid the accidental intrusion of pro-

fessional or personal values on the client: This is accomplished

by providing theédclient with a clear explanation of the basis uagn
0 e

which the problem is defined and the intervention is made, including

the value assumptions that may underli€ the definition of the prob-

lem. Providing the client with this kind of information opens up

thewpossibility that, should she decide to cogtinue with the proposed
e i ¢l

intervention, she is doing so knowifgly and, insofar as skternal

constraints allow, autonomously. Without this information, the

client and the practitioner may become embroiled in

the unresolvable

value dilewma so often uierred to in the-literature.

Any one of these ch-uc:srhucl.of social work, lha nature

of the client popul-tion. the lnnu-(venau of the interventions,

. |
or the nature of the knowledge used vould be suff;

ent to make the

{nclusion of informed consent necassary. But when all of CtiEie:

characteristics are taken into cénlld\gntlcn in light of the
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‘profession's coimimeht to autonomy, the obligation to apply mf

doctrine of informed consent in social work emerges

crucully . . :

& i important as a prunul mecmmm to uphold the profession's . s

5 J commitment .to the moral rule of not d‘xmxnuhlng autonomy .
. s = e

. . The doctrine of informed consent requires that consent
AN " be voluntacy, competent, informed and understanding. - In order’ &, -~ .
understatd the way inforued consent would be applied in soctal otk p. : :
! T x: important to understand the eationare £ic Lhetud ‘u ot | ' 3

these reqmnnenu, lhexr uunun to autenomy, the way in which

P ‘they are mterrellted and the impagt that the’intrusiveness. nf social

work’ m:erven:mn. has on the operation of these requxreméntl‘

undertake this analysis, it ‘:ould be useful to begin VAN A

N " evastoRblen BE ENEIVIGHIBE NG KNS WLER r’ég.rd th ENnsrequirementi
of inforaed consent in medicine. The cburts have recognized . B
§ dx“erence in these tequirementu according to whwm- ag mmvenuoi\

is pnmnly therapeutic E\expanmnul AAnnas et al, 1977)r For
a :heran{iﬁ_\mtuw‘nzion. the ;Hznt n 'nler-undlng is not o
required and the courts allov-a lover standard of mmpa:ence m{ L
| voluntlrinen. This is Lued-pn two nynp:ionr that . thq‘ p o

| “lmcrvan;ion is made \llth\tha'mltnl‘.ionp( bennﬁtung.thﬂlnn;' L
. “ o - » + J

¢ng in :‘a;ll‘ent"'- bedt {nthrests. Sy &

ver, :!m‘mm require ‘that *
; 2 3 .




3 : consent be understanding as well as informed ...ai impose a higher

SEAbdaR GE Cptpetiass SadveINRERETRaI eRRRy G subject does - "
nu’t.sund.ln gain any inherent benefit from the intervention, and

S N *it can notbe assumad .that the Iaterventton Ls nade in the subject's -
i Best iotatests, The coucts take intrusivensss into atcount.as wall ™
".as the experilnenl’.lli.ly or thenéen:ic nature of the-intervention, | B
B “the, Bore drastic the proceduré and its possible effect. tipon the

patient~and the, mz{{:e of his rights) the moée likely that the

stricter’ ltur\dud- will lpply" (Anms et al, 1977; p. 159). '
° Almough social work interventions are uwu\ly made with
”~ the am of beneflt[lng nm clxenl lnd with lhe client's best in--

. terests in mind, they are also made under an agency mgadate and with

. ‘the sanction of society. This means that the goals and BRgources

of the a¥fncy play a part in de:emini‘ng the nature and gol:ls of

lntervsntxonl and that, at times, it h -anuy 8 best interests

that have prlorlty and society that dr-ndu to henem from a prapnud
“intervention. Even if all social work mzervenuum _vere based on -
Ei’m knovledge and therefore were strictly non-experimental, and

were asde solely. in the best interests of the client, the minimun

T requirements for the fulfillment of the.commitment to autopomy dould -
be that consent be informed, compefent and valuntlry.‘ nouv)u. since
. many social work interventians are quasi-experimental because of

‘their non-guaranteeable outcomes and bécause these interventions

are made under an agency mandate and often in the interests of
society rather than the individual, the commitment to autonomy —

7 3
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requires thag consent iit social work be informed, voluntary, compe- *
tent, %84 understanding. &
P

" Mobile-of Autonomy. The requirements of informed codsent

have previously been described as critical to and essentially the

e elements of y. These jali

1 ized

‘may be

as part of a mobil'e of autonomy that includes the lnlrulinneu of

the

ion as a lance. In order to Seaace o poss.
bxhty Eor autonomy , :he mobile must be kept in lquxlibrlum. ifi .ny .

elewent is. out' of balance, or a threat to the bulnnce, u must bav

compensated for-with ohe or more of the other elements,

The social worker's task is to monitor these elements so

that equilibrium is maintained. If the social worker intervenes
with a procedure vhich is based on uncertain knowledge, the informa-
tion she will be able to provide will be less solid; while .h(‘-'.y

be able To indicate what the usknowns are, the:"softness” of the
knowledge or ‘theory she uses will determine the extent.to which she
is able to make any accurate predictions of tlhl'lihalihond‘éf desired
outcomes or undesirable side .ff;cc'-. Thus, "softer" knowledge wmakes
for less adequate disclosure which dininishes the possibility that

, consent will be adequitely informed. Referring back to the md;l

of the mobile, the effect of less than adequate information is that 3

the parts are out of equilibriva. In order o gompensate for inade-
quate information and bring the mobilé back into cquxhbrxun, a
wminimally inlru‘lvc intervention and a higher -undnd of vohmtnn-

ness, competency aid understanding are Tequired. . Ca
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Tlearly the-sccial vorker has little control over the

client's competence or vol’lunurineu; the clie,s;t comes to the social
worker with a level of competen:e‘und yamurin‘us that is already
established. What the social worker can control is the nature of
the intervention she uses, the level of its experimentality and
.therefore the amount and clarity of her disclosure. In other words,
the social worker has control aver. the elements of intnui-vgnen, . -
the ext?ﬁt to which the client is inforned and th possibiity that
exists for :he‘?lie;\: to‘undeu’t‘lnd. . i N @

. The question of competence or incmpetence,uhoyl’;ﬂ not be
ansvered by the-social worker. Thli.s is & legal question,and one © ° . “
that should be addressed by _:he'coum. 1f the client is adjudicated -
as incompetent, appropriate steps to secure informed conseat by her r’\§
logél guardian should be taken. IE however) the client is Tegalty == -

competent, it remains for the *

A cial worker to assess her relative

_coupetence and, coupensite for any lack of competence by adopting

a higher standard of voluatariness, by using an Favervamion uia'tcn

{s based on firm knovledge, relatively simble'to provide distlosures

for, wnsfly: underacandabie, and fass dntrusive; '
In the same way, the social workKer must compensate for

a client's level of voluntariness. Citents are treguantily mendated

to seek social woik services, ad the Social worker day have little .

control over the extent to which the client hag been c‘oerced into .

accepting services. The social worker does’have the power-to expand

the client's choices within this wandats by offering the client ?

alggrnatives in treatment that would have tRe same likely outcome.




“As well as expanding ?velunurineulinvolved in mandated treat-

“ment, in order to keef the mobile in equilibrium, the social worker
must compepsate for the lack of voluntariness by -do?:ing a l;i.’gher -

etandind GE Libomation ol eadesstueding wadiby Slnga lesw Takses
sive intervention. o " 5
1E the p\r_opond interveation is potentially or aétually

quite intrusive, witah Beppene woer: Freqnently disarupoial workers

are acting §° egents of social control; the knowledge upon which )

ehé) idcecvent fon in bined has to be Firn and include, a high level
of predict; ility, the standard for disclosure and q;dersllndinl
must be high, and every effoct must be made to further compensate

for a high level 65 intrusiveness with high s

ndards of competence
and voluntlnnenl = : ) . -

- : By monitoring the. reqmrelenu of ummuuon, understand-

ing, competence and voluntariness end the counterbalance of intru-

g and by ing for any elegents which are out of

ethhnu- mrou.nouz the informed consent _process, the social
vorker cnulel the pounbihty Eur client autonomy. ln-ofn as the
social worker fails to .eknwlad;e and Imutox these ele-:nll, the

possibility for autonomy will be diminished.

" Implications of Informed Gonsent

* . The incorporation of the doctrine of informed consent _in:n
everyday practice will have numerous implications for the client,
the social worker, the social work educator, and the'profession as

a vhole. These will be briefly discussed in an effort to understand



effect of equllumg

what meaning the application of informed consent might have for
. .

social work.

S i / o
For the Client. The most important implication for the

client; and the main rationale for the inclusion of informed congent,

has to do with the, client's dutoncmy. ‘One of the primary iunc;igm

1

of the doctnne uf informed congent is go prnnote autonomy, ‘and n

g
would be hopéd thn. uﬁ:he long run, this ;oal would bes attained.|

In the short run, by manu:anng the elements of informed consent -

“in-relation to each other and in relation to the intrusiveness of
the prupased mtervmtwn ;hmughuu: the mzervennve process, the
provision of mfamed consent will ensure thu. -at & minioum, the
client's.autonomy is not diminished thus keeplng the moral rule in-

lient'

tonomy,

tact, and that, at_a maximum by safeguarding the

her personhood may be promoted. . : - 4

Requiring cansept to ifterventions will'have two immediate -

practical eihcu: it will iantroduce voluntariness to the client's
participation and—it wnl clearly lou:e appropriate, ruponmnh:y
ia the client. Thxu does not mun that the client should or will

carry all the responsibility but that, through the process of

informed conlan[, the client uu be clear as to what share of the
responsibility she owns in the treatment or interventive process.
Pravxnon of informed consent wlll .also hlve the desired

. relationship. huvun the client and the

social worker. . Bacause the social WOTWEF is sanctioned By socidty

through her agency and her profe: sion, and because she is the




\. ) . expert", the celationship between the client and :h‘edaci’ll worker
is nécessarily. imbalanced in favor of the worker. Providing the
client with a mechanism to exercise her rights to choose empowers
the client. and enables-the client to operate on a more equal footing
- with t’ha ‘social worker. The dxs:lnuura lnpect of informed consent
"is particularlyl iaportant in this empowerment because, by enablling
the ghe{nt to understand what the social worker is doing and why,
"4 the ‘activifies of the social worker are.demystified. ‘Pravifﬂng diss”
clo.m to clients has the effect of educating them, giving thed !
~ bhau own tools and the means with vhx.ch to solve future problems.
This, along with the appropriate location of responnbxlxty. mini=
mizes the potential for client dependency, which further equalizes - L
t;le .client-sgcial worker re!ationship. »

. > Finally, impl ti £-the-i d-con: process g

implicitly demonstrates respect for clients which—results in aa

. act@al ‘increase of the respect ‘zha( the social worker feels for

il

/ “clients-and the re!put the client. hes €or heruelf.. This sesus to N

R ‘  operate in a circular” mhm. Just as)it is difficult to respect

clilents who are seen as choicele: “incapable of exercising their

rights, when these same clients are treated with respect by making

r
;) % . Ji . .
‘provision for them to‘exercise their rights and abilities to choose .
. through the informed consent process, the actual respect the social
—_— worker’ feels increases. In other words, behaviorally operationaliz-~

<" ing the value of respect for clients enhances the actual respect

felt for clients. When shis increase in respect is perceived by .

the clients, they can begin to have more self-respect.




For_the Social Worker. The practitioner,.as a meaber.of
the social work profession, has carried the difficalt burden of being
obliged to implement professional values without any guidetinel for
doing so. The application of informed consent provides a visible

and behavinral means for ncr.'ulg on these \/-llues which reduces the

intolerable and immobilizing burden of trying to :}mn.ze values
- 1ntu practice vlthon! clear guxdclme. for action. .
- . . The disclosure requirement of informed congent \u‘l\l Yave

, "', . implications for the individual practitioner’s knowledge a/uu

J as her values. Providing dl.aclonur: willt m@;l\ute :hz social~worker

/ . to undemmd'gore sclearly what: 'm is doing becaule this understand-

ing is essential for provision of adequate disclosure. lmplementing

X informed consent

\/\—‘ “interventions a

: lying those lnterventxnl\s. The social wérker will also be forced

tenuy Eorcec the prlctltxon!r to think*through

N \
- "'l to learn about al ive vays of app a problem and alterna-

tive community resources in ordq:o be able to adequately provide

. a O E

S information about the client's options.
Y By requiring inforned consent from a client as a prerequis-
ite to any intervention, ruponnbm:y iu wo¥e cleacly Tocated ot
only for the cljgnt, but also for the sogial varker.\mcu-
"tion of responsibility for each party hight reduce the social
worker's in:linutian to "rescue" the clipnt hy taking a dupnpnr—
tiomate amount of mpommmr the clunt s tifesTThis ot~

only is good “for the client but ghé may ultinately reduce that




. source of worker burnout which comes from carrying responsibility
without control. ‘

. Inforned consent will also help'to alleviate the ¢onflict

, that arises when (he saclal \wtkel' feels shé s in the posxtl.cn of
/

being tm—ud to choose .mgum m.gency and the’client’

By xllunin-tmg .ll the mqo\rrukn and henefttx of an xn:erventxon» .

for the client and by pro{dlng the possibility for' the client. to

decxde, the social worker Hzll less often be aught in the middle.
3
'If th: client. reEuses the service on .the basis of the pess!ﬁ'ﬂak!

induced by agency policy, the social worker will have data which
she can-use to influence policy change. This may remove some of
the conflict’ for the worker, and diminish another source of worker

. burnout, .

Finally, the application of inforned consent will-reducg
s the ukel\nood of ‘malpractice actions. The social workpr will be

Eon:ed to be more careful x.n her choice of interventiops .nd treat=

" - ment plans and will be protected £rom aalpractice suits becaEds i

client will have knowmgly consented to the intervention.'

For Education. The vay in which the professional schools” '

= ruct to the implementation of iniumed consent will depend in plrt

-on the needs of the profession. It will® “be left to the edicators
t}téuh students the relationship between autonomy and the impor-

_“'tance of explaining to their clients what they are doimgn.and the-

way in which, this explanation can be provided in the context pf a

therapfutic relationship. This will involve not only more emphusis




w * o, -

X s . . A T
on applied ethics in the curriculum bat also a greater emphasia on’
\

‘theory. in order that the student will be able to undzr:(.nd the *

ethical and thaa;eu.c.ll bases of her interventions in order to pass

N on the relevant l.nfomatlen to chents-’ -

R The s:udent vxll also have to, be ‘taught ways of £ :i).itu-

T .. ing and evaluatmg m chenl s unduru‘andmg. It may be thn( teach-
ing students how to\une the ddctrine of informed tonsent effectivelys
‘ | .

will’ prove an mgorunt vepxcl: for :uq ing them methods of estab-

lishing’a therapeutic 'relationship.

, —v For the Profession. There are several possible. impli-
" catiofs for the prétession shich may Eollou from the inclusion of w
mfomed consent in plactice as a means ot sufegunrdlng autonoay.
These mpmmom can be seen in‘terms of the pmmston s vllues,
knowledge and research, understlndxng 7E resistant clients and the .

ion. -—

ractical uu,es which Hl.ll need to be addressed by the proEu

Self-deternination has beep recognized by a number of

éut.hora' ‘a3 a problematic value for social work. This recognition
('of the problematic nll'\l‘u‘of lelf'det!J‘mlnltion has resulted in at -
least three approaches which attempt to deal with the -mbigui:y of
the m;nzep:. The first approach be( \ nth the recugmtinn that

N | 0 many conditions have been placed on self-deternination that the

| concept is of limited or no value. McD“:mou (1975) refers to hold-

. ing the principle within its "proper limits" of conformity with' law

and morality (p. 118). Biestek (1957) arguesthit aélf-determination
- |

must be considered in terms of agency ntncmn. and the decision-
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* making capacity of the individusl. Keith-Lucas (1975).states that .
these conditions, and the exclusion of the right to self-determina-
tion {f exercising this right will be detrimental to. the client or
"Si‘ne‘n. serve to make self-determination at best highly elusive, and

at worst. almost meaningless. With so many conditions placed on it,

e Goncapt -of sslE=det erminat on i considered nearly empty and
5f no real value in practice to e:xthir,zhe profession or l:‘)‘m(clvient
(Reith-Lucas, 1975). . ' w b

The second gpproach asserts that: self-determination is
incompatible with the profession’s social control and authority

-functioh (McDe; 1975)

At the heart of this'view is the belief

. | that thle controlling function of social.work is dgfini:ionan} incon—
,sistent wjth self-determination; proponents of this view have
suggested that at a minimum the concept of self-determination needs
to be re-exanined and possibly dropped because’it is a value that

is impossiblé to implement (McDermott, 1975).

" The thifd approach is a Kimd-Gf

ion to the inevit-
ability of insoluble value dilemmas. Schwartz (1976) hds noted that
given the diffitulty in defining social work, the profession's

lues, the ebliglliuns and responsibilities of the social worker,

. and the agencies that support the social worker, it “must follov

q\u:\ne profegsional .worker will be fdced with severe...value. prob-

lems which are Bng‘oing and inescapable” (p. 394). This analysis

offers no solution to the problem,” onfy anadmonjtion that the social .

worker should be awate of the value conflicts and value dilemmas
. |

inherent in her work. In this analydis' it would seem that being
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e
a social worker carries with it the hecessity of facingonstant |

value dilemmas and living with unresolvab The workef

,'+is immobilized and can only take comfort in the knowledge that this
* plight is.shared by other sooial workers., Clearly-tiid is not help-

ful to the.practitioner. ¥

A
By_refocusing the profession’s engrgies tovard the right .

to autonomy rather than |elf~duermlnumn (uhx;hu: mght be argued

+ is not a right to bé given or taken qu, bul: uunply a E-:: of human

existencé), the problems that were 75:;‘1 by the concept of self-*

e e "
—\ deternination are reduced. Becaus¢ autonomy presupposes responsible

. action, conditions which are impqs/cd by a commitment to self-defer-
mination are no longer necessary, and the social control Eunchon ,
. /
. of social work can be seen as/compatible with safeguarding autokomy. —

The inclusion of informed consent provides a mechanism

for operationalizing the valug of autonomy, as well as making clear
the value ausumptions on uhii:h any given intervention is based.

-In this vay, the v.nl-le A pr:v\ously referred to becone less

i pervasive and Lnlo/luble.. ‘!‘htough the application of<informed

consent, the pro{ennon Ras a.clear test for ensuring thatr ks values
are working n)d for justifiably pointing to its commitment to

. / . Y

autonomy.
/

/Operationalizing the profession’s values is essential for

nother/reason: if the profession cannot demonstrate its respect

or ifs clients' autonomy, it will be 1:.;(..”::94 by society,
sifice professions.are identified with and are dependent upon-their .

/
. {lients for their sense of self. Operationalizing-respect for
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clients by: safeguarding their sutonouy through inforwed consent may
g e ;! .
thus serve to enhance both the profession's self-respect and the
“Nespect it gafag from the society it serves.
- The refocusing of the profession from self-deternination

to autonomy provides a way to re-examine thé_means=end quqa;tion ‘with

tegard tq autonomy. This question can be approached philosophically:

dnd -epistemologically. Philosophically autonomy has been described
'Jn terms of its instrumentality to persomhood. Epistemologically
autonomy is both a means and an end depending bn the paradigmatic  /

orientation of the practitioner.3 b e

‘ < .

For example, the practitioner operating out of an

li{lt‘entinl framevork may be likely to view autoriomy as &n end: in

i itself. For the practitioner operating out of a psychoamalytic *
¢ . § ey

framework, however, autonomy gay more likely be viewed as & means

4! to enable the client to come to terms with his.own past. The commit=
i § k) o

ment to uutonbmy can '.ccm'nudue either point of view; thls the. .

( means- end/]lliue becomes not a probh’m but an mv;ngumg epistemolog- °

.ical que-nén, and not dipinishing autonomy through the provision -
of informed consent becomes an enabling rule leading to'a philosophi-
“ ‘cal ideal of the promotion of personhood. s
,

s E

~
The view that nnz.dininishing autonomy is a moral rule

That is, an

3this would hold true for self-determination as well. Philosophically

it is a means .to autohomy. Epistemologically, however, whether self-

deternination_is viewed as a means or an end depends, ‘in the same

way, on the ori_entl!ion opted by the.practitioner.
) ¢




. thus be prevejted. For example, a parent's autonomy can be ovérrid-
den if so’ doing will prevent the greater'evil of abuse of a child.

* However, her autonomy cannot be overridden in-order to provide.a

. i E e
: . more stimlating Atmulphere for the child: This do¥s not mean. that

the social worker should wot inform the parent oF Batkar sarenting s g ¥

skxlh, in Eac:. the doctrine of ).nfomgd consent would ‘dictate thlt

L, Cit is the pncnnoner s du:y to miom l:he parent of the con)equen-

ces of cen!muxng to prevlde an under:tmulatlng envlrpnmenl’. lnd
the benefits of atfempting to ‘improye that environment. tn_- othet
IS words, the parent can be invited to participate in an’ inter!en.tian_, -
o but ot cmci (:m.a’ovemaing auténony) vnless there id a good
likelihood that nog-lnvulvemen[ will lud to a vxoll(lon of a moral
ideal which will," by definition; be perpe[rl[lng an evil:
Requiring, informed consent will-also have an effect on,

- * . < s B .
o PARTS p,rnfesuon s knowledge, The reqiirement of providing disclosure e

and al:emnnveu will mean that the pmfe on ineli, as well ‘ds,

. - its memberl xndxvlduilly, \n.ll hlve to know moré and be more current\ . .

with knovledge from other duclphnem The experience of its pr-ct
tioners, who will thus hnve a -:rdng theoretical -Andersundmg of, :
their interventions mgh: open up possibilities for iuuhar

research.. For example, 1€ the practitioner clearly understands the

' basis upon which she has defined the problem and the basis on which
he intervenes, if she has explained this to the client and secured -
the client's informed and understanding consent, and if the interven- %y

tion still has an unsyccessful outcome, the-practitioner will have




- ... 1+ vays for.the profe:

noi‘(infnrg:tmn poiiien torevaluare Che caanons; for Saliure;
k('nm will ihpact on the profession because, as more of its prac-
hnoneu gun a better underltlndulg of the knowledge 'upon which

:ho(r practice is based, the knowledge base of the profession as -

N » .
a whole becomes stronger and possibly broader. Further, the profes~

2 3 .
sion will have a basis upon which to go back to the disciplines from

which the krgvledge has been borrowed with information which-rmay

Fo1p thea to Further uhne and reupric their Eheories

The peovision qf informed consent sy also open up new
=S

ion to view
may be forced to reopen the question of what'a resiftant client is

if, even with consent as a prereduisite, the profession is still

faced ‘with resistant clients. Reopening this question may provide

further understapding into'the causes of clients' resistance:

It is pygsible that, because of .the obligation to secure

. cipate in mcm work services. The client's refusal to consent
tu nnmnlnd-ted social work interventions might pose some intriguing
qnunann, such as vhetl\er gome :tunu refuse to conlel\t because
they now :uve an llt:rnltlv: which was previowsly unknown to them,

or whether some clients refuse to consent because the risks or the

i 'ghémmc‘- afe greater than the Potential bemefits. If, in some

* ‘instances, the latter proves to be the case, the profession will

' have a clear rationale for insisting that agenciés reevaluate the
e v n 5 v %,

policies unhag vhich their serviges operate.
Qs

“
; " &

esistant"” clients. The profession

101

@

informed dodgent, a number of clients may choose to refuse to parti-
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Finally there are some practical issues with which the
profession will have to deal if it is to implement informed consent.
Such critical questions as the timing and prescribed content of dis-

closure as well as the form in which consent is obtained will require
:resolution. « ‘

The question of the enforcement of informed consent will- <
need to be addressed as well. Shall the profession of social vork,
Like medicine, be legally mandated to provide informed consent to |

its clients? Or would 1e;_.1i; mlndlling. informed Tonsent only gerve
to enforce /the mu{: of the doctrine, ignoring its spirit and pur—
pose in relation to autonomy? Perhaps social work would do well
——%o0 include informed consent specifically in its Code of Ethics.
“This might prove to be “insutficient by itself because practitioners
" would be left ignoraat of the why and how of i;npleluntin; informed
congent. Since many clients of social work services are-in some
"kind of*crisis or pain, devising the most appropriate methods of

providing informed consent will be a delicate process. This

part the task of the academy as vell as the profession, as is the

_ transmission to the practitioner of the methods and reasons for im-
plementing informed consent. | It might be argued that the profession
should include informed consént both in its Code of Ethics ahd as
part of the professional education and [sociklization process so that
the purpose of informed consent relative to autonomy .vill‘l be

lost in a bureaucratic tangle of forms and duties.
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Susiary B
Social work has had a long standing commitment to self-de-

Ltermination as a primary value. This study has proposed that the

profession refocus its commitment from self-decermination to

autoriomy, and institute informed consent as the practical mechanis

whereby the commitment to dutonomy can be upheld.

A review of the literature has shown that the comditment to

self-determination is probl ic for the fession in that the

meaning of the term'is unclear and the term is used in the literature

with diverse meanings; there is serious question

to whether self-
deternination should be viewed s a means.to some other goal or as

an end-in itself; and there is nd adequate test to demonstrate the
) \ A

existence of the profession's commitment to self-determination in
v_r;c!icb. = ’
i For the purpose of resolving these problems, the cbncept of
;_e_u»aueuin-:io.\ has been clarified and confined to its literal
meaning of self-caused “oehlvior,.and autonomy -I\n been proposed tn.
connoteg the broader meaning of self-government. An exnivution\of
the devalopmental and philosophical relationship of autonomy to per=
woaliosd Has provided the. ratiensle: for (Hanglag: EheBocas-oF (Ehe
pro’tenion from a commitment to self-determination to a commitment
“to keep the moral rule of not diminishing autonomy in the service
to the moral Heal of safeguarding autonomy and the utilitarian ideal
;E promoting personhood.

| An analysis of the p isites for and of the
historical evolution #hd requirements of (he\loc(rlu of informed.

. . . P >
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consent has led to the emergence of the doctrine of informed consent
as the practical mechanism whereby the profession can keep the moral
rule intact and honour its commitment to autoromy.

The importance of keeping the moral rule intact has been

, emph sized by a ccn_ndentmn of the nature of the profession's

client' population, the interventions it uses -nu—:ha knowledge on

which theae-in:zwentiﬂ}- are b‘lled, -il of which make the client's
lutnnumy very precarious. -

This study has described the practitioner's task in melu' .
menting informed conlent as that of monitofing the requlremenll of
the doctrive and ensuring that lhey are kept in equilibrium with
each other in order to counter-balance the intrusiveness 6f the in-
tervention. The many implications for the client, the socials
workar‘. the—lucator and the profession that may follow upon this
implementation have been briefly discussed. Further rasearch will
be required to devise specific ways of implementing informed consent
in differént settings, under diverse conditions and with various
kinds of clients. g .

- In conclusion, this study has shown that refocussing the - -
efforts of the profession toward autonomy vill.hlve the effect of
resolving the problems posed by the diverse meanings of self-deter-
mination and the means-end issue, and the application of the dogtrine
of informed consent will provide the needed test to ensure that the

.profession's commitment to autonomy is upheld.: s

N



105 .

References

s AW -~

Abramson, M. Social work and the safety net. The Hastings Center Report.
August 1982, 19-237 .

Annas, G.J., Glantz, L.H., & Katz, B.F. Informed consent to human experi-

mentation: the subject's diléuma. Cambridge: Ballinger Publishing
Co. 1977. X & 3 g

Appelbaum, P.S., and Roth, L.H. Competency to consent to research:

hiatric overview. Archives of General Psychiatry, 1982, 39
(8),7951-958.¢

Barber, B. Informed consent in medical therapy and research. New Brunswick,
New Jersey: Rutgers Umve:\uty Press, 1980. .

Bartlect, H.M. ‘Characteristics of social work. ,In Building Social Work
Knowledge: Report of a Conference. York: National Association’ |
OF ‘Social Workers, 1964(.5, 1-15. ?' \

Bartlett, H.M; The place and use of knowledge in social work practice.
Social Work, 1964(b); 9(3), 36-46(b).

Bartlett, H. H."’The common base of social work grlctlce. New York: & .
National Association of Social Workers, 1970.

rlzrlin. 1

'1969

London: Oxford University Press,

Bernsteig ‘Malpractice: future shock of the 1980's. Social Casework:
Th y Social Work, March 1981, |75-181. |

[n, S. Self-determination: king or citizen in the realm of values.
n'F.E. McDermott (ed.), Self-determination in social work. London: \
Rout ledge and Kegan Paul,"1975. -

N
Besch, L.B. Informed consent: a patient's right. Nursing Outlook,
January 1979, 32-35.

Biestek, F.P. The casework relationship. Chicago: Loyola University

Press, 1957.

Boetm, W.W. Tthlure of social work. Social Work, 1958, 3(2), 10-18.

Brieland, D. Historical overview. Social Work, 1977, 22(5), 341-346.

Brooks, A.D. Law, psychiatry and the mental health system. Boston:

Little, Brown and Co., 1974

Burt, R.A, Taking care of strangers: the rule of law in doctor-ganan %
relationships. New York: The Free Press, 1979. —



-

Chambers, D. Three principles of knowledge-gdided social work practice.

Journal of Social Relfare, 1975, 2(1), 35-43.

Cohen, R.J. Malpractice: a guide for mental health professionals. New
1

York: The Free Press, 1979.

Compton, B.R. and Galaway, B. Social work processes. Homewood, Illinois:

The Dorsey Press, 1979
Y .

Doyle, J.F. (EY4.) -Educational judgements, papers in the philosophy'af

educ London: Routledge and Kegan Paul, 1973,

Edwards, P. (Ed.) The encyclopedia of philosophy, (Vol, 4). New York:
Hacnillan Pub. Co. mdtrhe‘hu Press, 1967,
i i Psychologist. 1981, /36(6),

Ethicsl Principles of P sts
633-638;

\Finkel, N.J. Therapy and ethics, the courtship of law and psychology. -
New York:™ Grune and Stratton, 1980. o

Fox, k.c. Experiment Perilous. In J. Katz, Experimentation with human
beings: the authority of the investigator, subject, professions,

and state in the experimentation process. New York: The Russell
Sage Foundation, 1972. .,
N 3

Friedlanie;
Sociil Science and Medicine, 1982, 16,.1709-1718.
A\

Gadow, §. Truth: treatment of choice, scarce resouce, or patient's
right? The Journal of Family Practice, 1981, 13(b), [857-860.
: X -
Gert, B. The moral rules: a new rati i ality.
New York:

colduun, H.

Universit

Gray, B.
study of\the conduct and regulation of =llmcll relsearch. New York:
John Wiley and Sons, 1975. .

Hlnnlh G.T.,/cliristian, W.P. & Clark, H.B. (Eds.)
n!htn. New York: The Free Press, l9ll.

Rights

llne-Hultxn, R.T., Maracek, J., Kaplah, A.G.; & Liss Levinson, N‘
hologist,

of clients, responsibilities oE therapists. American Psycl
1979, 34(1), 3-I6. g

W.J. The basis of privacy and autonomy in medical practice /



- 107

Hofling, C.K., (Ed.) Law and ethics in the practice of psychiatry.
U e L

Holder, A.R. Medical malpractice law (2nd ed.). New York: John Wiley . |
; and Sens, 1978.

Hollis, F. -Ca k: a ial thérapy. New York: Random House,
1 .

Kahn, A.J. (Ed.) Issies in American sodisl work. New York: Colymbia
Unxveru,ly Press, 1959, '

Katz( J Bxgerimentui’an in human beings, the nuzhon:x of the :
/investigator, subject, professions, and .state in the =xgenmen:atmn
process. New York: Russell Sage Foundation, 1972, .

Katz, J. Disclosure and consent in psychiatric pucnce. mission im-
posaible? " In C.K. llaihng (Ed.), Law and ethics in the Erlcuce
. of psychiatry. New York: Beaner /Mazel, 1981

Keith-Lucas, A. A critique of the prmcxple of client self-determinatioh.
L ion in social work. London:

Routledge and Kegan Plul, 1975,

Kelly, L.Y. The patient's right to know. Nuraing Outlook, 1976, 29(1),
26-32, "

Krause, K. Social work values: .Sextant for the future. In R.D. Washington
and B,G. Toomey (Eds.), Social Work in the 1980's. Davis, California:
= xnm{ tional Dialogue Press, 1982.

Levy, C.S. Thé context of sbcial work ethics. Social Work, 1972. 17(2),
95102, .

Levy, C.S. The value base of social work. Journal of Education for
Social Work, 1973, 9(1), 34-42, :

Levy, C.S. On the development .of a code of ethics. Social Work, 1974,
19(2), 207-216. —

Levy, C.S. ‘Personal versus professional u'-lue. the practitioner's
dilemma. Clinical Social Work Journll 1976, 4(2), 110-120.

Macklin, R. Some problems in gaining. informed consent from p!ychlltrlt RO
patients. Emory Law Journal, 1982, 31(2), 345374,
Margolin, G. Ethical and legal considerations in marital and family .
therapy. American Psychologist, 1982, 37(7), 788-801.
May, W.F.' Notes on the ethics of doctors and lawyers. The Poynter Center.
Bloomington, Indiana, May 1977, .
McDermott, F.E. (Ed.) snf—datem&n.non in social work. London: Routledge
+ and Kegan Paul, 1975.



<

Meinert, R.G. Values in social llnrk ctlled dysﬁun:l\onal myth. Journal
of Social Welfare, 1980, 6(3),

_Meisel A., Roth, L.H. What ve do and do not, kioy about informed consent.
Journal of the American Medical Association, 1981, 246(1), 2473-2477.

Minshan, A., Pincus, A. Sootiilistw practice:. model and method. Itasca,
Illinois: F.E. Peacock, 1973.

Minahan, A., Pincus, A. Conceptual [rlmevork for soclll ‘wark prlctlc
Social Work, 1977, 22(5), 347- 352

Parcy, J. K. Informed consent: For vhos‘e benefit? Social ‘Caseworkf:
The Journal of y Social Work,, Novenber 1981, 537-54%.

Perlman, H.H. Self-determination reality or illusion? Social Service '
Review, 1965, 39 (4), 410-421. — -

Perlmamy HiH. Believing and doing: values in social work education.
The Journal ef Contemporary Social Work, June 1976, 381-390.

Pilsecker, C. Values: A problem for ssstyons; Social Work, 1978, 23(1),
54-57.

¥ ’

Punphrey, M.W. Translating values and ethics through social work practice.
. Social Work, 1961, 6(3),.68-75.

Reamer, F.G. Fundamental ethitil issues in social work:  an essay review.
Social Service Review, 1979, 3(2),-229-243.

Reamer, F.G. Ethical content in social work. i asewor! The:
Journal of Social Work, Navember 1930 531-540.

Reamer, F.G. Ethical dilemmas in social service. New York: Columbia
" Universicy Fregs, 1982. .
Reamer, F.G. Ethical dilemmas in social work practice. Social Work,

1983, 28(1), 31-35.

Reamer, F.G. & Abramson, M. The teaching of social work ethics. - The
Hastings Center, 1981. .

Reid, W.J. Social work for social problems. Social Work, 1977, 22 (5),
374-381, =

.Rein, M. & White, S.H. Knowledge for practice: The study bf knowledge
in cohtext for the practice of social work. DSRE Working Papers,
Mass. Institute of Technology, October, 1980. 4




Rosenbaum, M. (Ed.) Ethics and values in a
New York: The Free Press, 1982,

Rosenberg, N.S.y Law and the mental health éystem: the challenge of s

change. In C.K. Hofling (Ed.), Law and ethics in the practice -
of psychiatry. New York: Brunner/Mazel, 1981. s

Rosenblatt, A. & Waldfogel, D. (Eds.) of clinical social work.
San Francisco: Jossey-Ba: 1983, .

ln-oEE Asg Inforned consent, s guide for health care grovld{u." Rockville,
Tand: Aspen Systems Corp., 1981

- . Schwartz, A.C. Believing and doing: values in social work'education.
. s © Comméntary. Social Casework: The Journal of Cont orary Social
: Work, 1976, s_ii) e e o "
——
+ Bimon, B.K.. Divereity and unity’in :h.—.unﬂ"azru profanmn. Social
Hork, 1977, 2(5), 394-400, N

Siporin, M. Inngduc:iun to social work practice. MYork:' H-;niu.n,’
1975, -

Siporin, M. Practice theory and vested murun. Social Service Review,
| Septeaber 1978, 418-436. :
. ®
-y Smith, D. Unfinished business with m(om{ consent procedures. American
Psychologist, 1581, 36D, 22-26. i . \
N\

So casework: ‘ ic and specific port of the Milford Conference. \
3

New York: American 1931.

Social Work Code of Ethics (Revised Draft), Canadian Associstion of Social
Workers, 1983,

Somerville, M.A. Consent to medical care. Study Pape presented for
Law Reform Commission of C: tawa: Minister of Supply and
Services, 1979.

. Soyer, D. The right to fail. In F.E. (Ed.), Self ion
social work. London: Routledge and Kegan Paul, 1975. a

Stalley, R.F. Determinism and th: pnnclple of client self-determination. s “
n F. ed.), Self-d ion in social work. Routledge
3 and Ke.-n Paul, 1975, .

Steiner, J. Consciousmess-raising, values and practice behavior. Journal

of Sociology and Social Welfare, 1979, 6(4), 523-532. o

Towle, C. Common human heeds: N York: National Association of Social
s, 1965, .

Workers, 1965, .

- 2 \




e

110
Vigilante, J.L. Between values aad- science: education for the profession

during a moral cerisis or is proof truth? Journal of Education for
Social Work, 1974, 10(3), 107-115. -

Webster's seventh new collegiate dictionary. Springfield, Massachusetts:

G- & C. Merriam, Co., 1969.

Wexler, D.B. Mental health law: major issues. New York: Pl'!l“_\(ll,
1981, 1 = =

Whittington, C. Self-determination re-examined. In F.E. McDermott (Ed.)
Self-determination in Social Work. London: Routledge and Kegan
Paul, 1975. e | g

) o .,
Working statement on the purpose of social work. Social Work, 1981,






S v

———

THE NUREMBURG CODE ! 8

1. The voluntary consent of the human subject is sbsolutely
essential. This means that the p'erson;involved should have legal®ts, acity
to give consent: should be so situated as to be able to exercise frée
paver of choice without the intervention of any element of force, fraud,

_deceit, duress, over reaching, or other ulterior form of con-_:ruipc or
coereion and should have sufficient knovledge and comprehension of the &
diFaRRET 5t e MBTEE Mathes ateed ke 60 emable Nla i nide ai
understanding and enlightened decision. This latter element requires
nu.z before the lcc‘aptlnce of an -ffir‘nxive decision by the experimental
subject there should be made known to him the nature, duration, and purpose
of the experiment; the method and means by ghich. it is to be conducted;
all inconveniences and hazards reasonably to be expected; and fhe effects
upon his health or person which say ,u..n;ly come from his participation
in the experiment. ‘

The duty and responsibility for ascertaining the‘qull—ity of
the consent rests upon each individual who initiates, directs, or engages
in the experiment. It is a personal duty and rupgn:ibility which may
not be delegated to another with impunity.
) 2. The experinent should be such as to yie}d Eruitful results
for the good of society, unprocurable by other methods or means of study,
and not random and un‘necu-lry in nature.

<D+ The experiment should be so designed and b

-
d on the results
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of animsl experimentation and a knovledge of the natural history of the

disease or other probles under study that the untxc\p-ted results will .

justify the performance of the

4. The experiment should be so conducted as toSavoid all unnec-
essary physical and mental suffering and injury.

P

5. No experiment should be conducted where there is an a priori

reason to believe that death or disabling injury will occur; except perhaps

in those experiments where the éxperilentll physicians also serve as

subject. ) a
6. The degree of risk to be taken should never exceed ‘that
. * o
detecmined by the b itarian i of the problem to be solved
—— 3

by the experiment. ~ .
| 7. Proper preparations should be made and adeguate facilities
provided to protect the experisental subject against even remote possibilities
of injury, disability, or death. ' '

8. The'experisent should be conducted oaly by scientifically -
qualified persons. The highest degree of skill and care should be required
through all ntn;n- of the experiment of those who conduct br engage in
the experiment. -

9. During the course of the experimert the human subject should
be at liberty to bring the experiment' to an end if he has reached the .
physical or mental state where continu‘uion. of,the experiment seems to

hin to be impossible. 2

10. During the course of the experiment the scientist in charge
: ' R ; :

- must be to i the at any stage, if he has

probable cause to believe, in the exercise of the good\faith, superior =
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.
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the experiment is likely to result in injury, disability, or death to
the experimental subject. .
. I
.
¢ — e
. 3 . 2 .
. . \ .
* B . s
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DECLARATION OF HELSINKI

RECOMMENDATIONS GUIDING DOCTORS IN CLINICAL RESEARCH *

’ . .

INTRQDUCTION P

. 1t Ry 61 mission of the doctor to safeguard the health of:
/ - the people. His knowledge and conscience are dedicated to.the fulfillment

_ of this mission. :

The Decl\[lon of Geneva of The World Medical Agsociation

. hl.nd! the ‘doctor wuh the words: "The health of my panent “will be my

Eirst, conside

/un and the International Code of Medical ‘En‘i.c- which
declares that ARy act or advice which could weaken physical or mental
resistance of a human being may be used only in his inter;st."
Because it is essential that the results of laboratory expuimém-
- be ;;1=d to human bnngu to- Eurther lclentkﬁxc knovledge and to help

. sufferigg humanity, The Wotld Medical Auocuuon has prepared the following

recommen tions as a guide to each doctor in elfntenl rena:rch It wust
be stressed that the -:mg-:a- as drafted are only a guide to physicians ,
all ofer the world. Doctors are not relieved from criminal, civil and
ethical responsibilities under the laws of their countries.

In the field ‘of cu.:im‘_{u arch a fundamental distinction
mustbe recognized becvegn clinical research in which the aia is essentially

therapeutic for a patient, and the clinical research, the essentiaP object
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) .

- of which is purely scientific and without therapeutic value to the person

“subjected to the research.

1

1.

N

BASIC PRINCIPLES "

Clinical research must conform to the moral and scientific principles
that justify medical research and should be based on laboratory
and-animal experiments or other scientifically established facts.

Clinical research should be conducted only by scientifically qualified

persons and under the supervision of .,gn-l.me; medical man.
Clinical research cannot 1egilinlte1:y be carried out unless the
importance of the objective is in proportion to the inherent risk

to :he subject. ) ° . »

Every clinical research project should be preceded by careful assess-
ment of inherent risks in comparison to foreseeable benefits to
subject.

Special cautioh should be exercised by the doctor in performing
clinical research in which the personality of the subject’ is liable ,
to be altered by drugs or experimental procedure.

CLINICAL RESEARCH COMBINED WITH PROFESSIONAL CARE.

In the treatment of the sick person, the doctor must be free to

use a new ic if in his j it offers hope

oE saving life, r«'zublnhmg health, or lllevhtlng suffering. ©

u .t all possible, consistent wuh patient p-ycholusy. the |

doctor should obtain the patient's fuely given consent after the

patient has been given a full explanation. In case of legal in-



118

¢

capacity, consent should also be procured from the legal guardian;
in case of physical inc‘.i)lcity the permission of the legal guardian
replaces that of the patient.

2, The doctor can :u;lbine clinical releln.:h with professional care,
the objective being the acquisition of new medical knowledge, only
to the extent that clinical research is justified by its thera-

peutic value for the patient.

III. UTIC CLINICAL .
1. In the purely scientific application of clinical research carried

out on a human being, it is the duty of the doctor to remain the

protector of the life and-health of that person on whom clinical
research is being carried out. e .
2. The nature, the purpose and the risk of clinical research must
be explained to the subject by the doctor. ’
3a. Clinical research on a human'being cannot be undertaken Hil.hout
his frew comsast after he hes beea informadi if he is legatly fe-
competent, the consent of the legal guardian should be procured.
35, Fhe sabject of cllnfcal reséareh eNodld be i suc a weatal,
. physical and legal state as to be able to exercise fully his 7o~;r
of choice:™"
3. Gonsent should, as a rule, be obtained in writing. However,
the responsibility for clinical research alvays remsins yith the

research worker; it never falls on the subject even -EuJ consent

)
is obtained.
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4a.  The investigator must respect the right of each individual to safe-
guard his personal integrity, especially if the subject is in a
, dependent relationship with the investigator.
4b. At any time during the course of clinicial research the subject
Gr his guardian should be free to withdraw permission for research
to be ontinued.
" me. Tuventigatorsor ehe dnvest (elog; taniraoald AEHconetvie

the research if in his or their judgement, it may, if continued,

be harmful to the individual. .
1 ! ’ .
E /
1
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* Aiken v. Clary, 396 S.¥. 24 668, Mo 1965.
Baldor v. Rogers, 81 So 2d 658, Fla 1955.
Bang v. Charles T. Millec Hospital, 88 NW 2d 186, Mina 1958.
Canterbury v. Spence, 464 F 24 772, CA DC 1972.

Carpenter v. Blake, 60 Barbour 488, NY 1871.

Cobbo vi Geant, 502 P 24 1, Cal 1972.

Fiorentino v. Wenger, 272 NYS 2d 557, NY 1966.

Fortner v. Koch, 261 NW 762, Mich. 1935.

ity of 52 W.W.R.' 608, Sask. C.A. 1965,

v. Unive

Hyman v. Jewish Chronic Disease Hospital, 206 N.E. 2d 338, NY 1965.
In the Matter of Melideo, 390 NYS 2d 523, NY 1976.

-
Raimowitz v. Michigan Department of Mental Health, Uareported, Cir. Ct.,

~ Wayne Co., Mich 1973.

Karp v. Cooley, 349 F Supp 827, DC Tex 1972, 493 F 2d, 408, CCA 5, 1974,
7
Natanson v. Kine; 354 P 2d 670, 350 P 24/T093; Kans 1960,

Owens v. McCleary, 313 Mo. 213, 28 W. 682, 685, 1926.

Pratt v. Davis, 79 NE 562, 1111906,

Rogers v. Okin, 478 F. Supp. 1342, 1979.

S V
» 317 P 2d 170, Cal l957_."

" Schloendorff v. Society of New York Hospial, 105 NE 92, NY 1914.

Slater v. Baker and Stapleton, C.B., 95 Eng Rep 860. 1767,
Stamner v. Board of Regents, 39 NE 2d 913, NY 1942,
United States of America v. Karl Brandt, 1945.
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