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“The ‘concept’ of ‘sovereignty influences every. pzi:mem s 158

dn 1ega1’ philcsobhy. 3 hs the modezn doctrxn “ofa deternu.nat

‘relatiion’ to.pther stdtes. " .The differen

Vwar tp explaxn the T ture of x:he sovereanty oi tates. These.
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+ I hope to’ do thls chiefly by’ \pslnq, on the one hand, Grotl s

»teachifig on rebenwn against the. inTermal *suuexel.gh ana,_cn

‘thé.obher; His teachilig" about the right of tpe soversign state-

(Ene soveteign extemally Gongiderdd) tomake war

I wlll shw that his ﬁeachmg on :eheu.ion .-;nd tha m.ght %

cf wa: seem r,u c untenance o onfll.ctinq vlews “of

'veteign

’power, ‘but that a closer analysis of several.of.thé key

concepts used hy Grouus, a8 well as an appxeclation of, the -

,nvefau alm of ms werk, sserve o overcome “thesé: seening |

im:onsistencies and p t to a cohax‘ent doctrine of sove:eignty

connstent withihis ph).losuph

of the natur;e of aan and socxety,

is. First. and inémg.ct’o:y_ .

_chapter, put Gmdus and, tus thought in'the context their
time; saymg a httle about the trad).tmn frcm which-he spzanq

‘andithe. iy “Chought - bd horalddd .. T ahall aidtuss -some, GF ta s ¥




i ]

cl(uef dlfflc\!'ltms in Gro!::l.us work, some of which: will. be

further analysed in the folltmmg chapters.

Ju L In é;.s second chapter; T plan'to discuss the ﬂoctnne

lof ihternal soverexg’nty, what Gxotms qeans by the! concept the

-problens: and anonaistencxes in his trdatrent 6f.LE, and’ tha

special light which his' teaching, on rebelhon throws ‘on’ our
; uﬁdexa:anding of the concept.: I ‘hope to show that. the “absolute"

snverexgn which the doctrine of non-resistance Would seem to

‘support is ine fact not such if the doctrine’ of internal

sovereiqnty 18" const detad

/in the, ‘céntext of Grotius' theory of*
the oriqin of society, and of the nature and structure of law.'

In the third chapter, I shall dlacuss the ‘doctrine: of

5 ¢ extemal sovereignty* as Grotius does, by-draw:.nq ‘an analoqy ;

between the internal sovereign and the sovereign state

externally consjdered; and By exammmg the rights of those.
4

states in times of peace and, wh%? those rights are vialated e

> i,
t LY ]ust causes of: war, I hope to show whe:e the analogy :

Nk,
between Lntemal and extemal savexexgnty must break downi; and

i, Giotius ' theory of ‘the naturé of mari,




b

‘ to witness .

e . R 4 Cue
i

relations’ among" states or rulers of states,". and to ‘show. that,

S : . 9 4
even in war,'such laws,are not in abeyance That such law

‘existsand comriands- Obedience from nations'is proven from the. .

[“fact of justice. in the vorld and man's'ability to know its

brebsitei®. such Jmvs batng: imitabiteiand timGits; GseiEsdtive;

‘even in"the time for amms." 'War, in fact, isran.instxumenn .

of law, it cught not be undertaken except for the enfcrcement
of r).qhts, [and then] it should bé carried on only within the

bevinds oF 169 And goa nieh A

o Grotivs wrote during the rise'of the pasu-nef&matmn
fodern state and of the nodern doctrine of sovereigaty.® The
history of the world had evolved £rom the time when -the church |

lHuqu Grotius, -be Jure Belil ac Pacts, ' trans'. as The
Law of War and Peace by francis W. Kelsey, et al., withan -

: Introduct ion by .James Brown: Scott, “The Classics of International

Law (Indianapolis: ‘Bobbs-Merrill Company, Inc. of Howard W. Sams
& CS.,"Inc. for the Carnegie Endowment for International Peace,
1925), p. All references to.De Jure Belli ac Pacis will be
taken from this edition, and hereinaftey references Will be
abbreviated as follows: JBP which is shorthand-for the Latin

title, followed by the book, chapter, section, and subsection
.number:

ox, for the Prologomens, Prol. followed by the section

‘number. Thus the xeference just g:wen is-prol,
p:or.lzs.

-8 S3prol. 6.
4prol. 25

é ¥ ust twenty—thres years aftet the appearance of De Jure
Belidy ac acis in'1625, the Treaty of Westphalia marked the end
ofafthe Thirty Years' War and recognized the Dutch Netherlands

as’ an independent state, an- evert which Grotius did not live




W T '_.,_ »

,¥as Closely “zelated to the stats, sous say vas the stam,l‘ to .
ﬂne pgesent situation where relxgxon was . abardoned as a unlfyxng

.+ - factor in the state, and in its stead was placed the will of

» the soverexgn duthority. fThe growind size and economic 5
- - importance of the state capital, and the emergence of the’
psychological bond of .national feeling," contributed to’ the
-cceptancé a-(d’encmctmme Of a mighty head of state. The
cqncept of sovereignty had evolved from its meaning as merely F
“supermr to denote ¥fall powerful, " "illinitable," " 'ndivisibla.

. 4 Elmuarly, cnnmam:y could no ¥onger serve to unita S
the xndependant sovereign atates ‘in their relation to one . gy  Le
another. ‘This, together with the decay of feudalism and the

.+ rise of military might, created a situa.(.:i.on where, both %ithin
“the state and among states, law wam In Aaages . of becomiid
% """ | lgentified With the unbridled will of the sovereign. Fow, more ., %
than, ever;: “for: Ehe waifare.of menkind, *2/4t Vas necessiry o

base both the autiority of the sovereign within the state, and

et

L fhe rélstions of states toone another in the universal, unchange-
able and binding rule of reason. . * -
The dictates of this la Gf reason were directed tovards
. ‘the sofreign heads of the gewly £8rmed ‘states, for this vas the

age of kings,'and the corcept of the state itself as possegsing

" . Y3omn Neville Figgis, Political Thought from Gerson to
Grotius: 1414-1625, with an Introduction by Garrett Mattingly
_New York:- Harpe: & Brothers; 19609, p. 5.. .

B . Zpro1.”1.




| source in the sta

amgxt.s Sanctions.:

became more mporj;ant than what and why.

Press, 1957), pB:

; zkoa,coe Poindj -!Philoso h;.cal Fhed
Law,\" Bil:l:.otheca szsezxana 1923) ;]
analytical

is uC
as the Jur ey phuosopnmal natural law

) fas

2 o,
% [11esandro] ‘B’ [asse: m].

i Entroductl.on to Legal Pm].osoghy_ (London:
+. D1l rax;y, 970), .P.’ e 3

Sovereignt: An -Inqui: fnto the Political Good trans. b’y
”—&X‘“J,' F Hunglngto_g‘J_an {Chicago Ka, Tondon: -~ University
1- : ’

~University of Chicago

Entrdves;: Natu:

s
Who was: qbeyed

ory and’
6, "The 1s;d :.c-

Hutchxnson unlvexsu;y,




one speaks of the "basic norm,”.the "Rule of Law," or even
its Pminimum content," the ultimate t.est of x.ts validity and
aeceptance’is beyond law itself.

5 The ‘sovereign of: Groti

", s:una in hu mdlvxdual &

glory can never bope to re: appear, Neve:thafleu rhe Gtotun

analysxs of soveteivn‘ty :emains valuable even tcday. ijuus

of the nacure of h\mun snciety

T+ {5 his ea&unaum of 1aw

in pnrtlcular states ams amng states as -a human instituxon,
uy.mnal, acEeptable, and. -aynamc, which makes his phxlosdphy

relevant today.

It -is not t.he xnte.nt of thls .thesis to outl).ne Gmdus'

many and valuible Soitributiofs ‘to-the ‘philosaphy of law, nor .

o txace his ‘impact upon ‘the geyelopnent: of fodéern i'ntemational

daw. (Ei: beuef t.hat there is a‘law bm:ung mcms, in wat

-as well'as in peace, his practical g\udellnes for avouhng war,

a.mi his tel ect: for




" [That thg:e is a law of nature which is binding] would

hax}e a deqree of - vahdlty even if we should: cancede that wh ch

carmat be concaded wn:hout the utmast wickedness, thal: ther

18 no. God "t This was'the Copernican’ hreakthrough e

vthohgﬁt._ Reason provl.ded the “Four ation “Forl jusnce

state and Jusuce amonq ‘tates and hence made J.nteznac onal

“WTt Was the''Golden ‘age

b ieit. ;) pp, 15216
‘E‘_'Fn‘ fhe history of




* -and conmntxon\

1. d.
o 1aw f nature in that 1(: doesn' 2 enjo:.n ot fcrbid thosg tl'u.ngs
Inis

Aristotle's dynamic view of nature as’ putenﬂal capa.ble of, P

development; and his dxv;slon of law into natuxal and~ Ty S el .

volitionalX parallels Aﬂ.stotle s aistinction betveen naf

e stou:s were’ f_he first to pmpmmd the idea of

atura; luw). 2

Wl ch are.in themselvés obligatory or- not -permi:
it'makes things. unlawful by fnrmddmg
By nu(uandmg en..

Roman “Law (Cambridge. Universit; r PR
uishes two- senses of jus gentium in Roman ‘law.® In: the ‘practi




vattamable hum,m ~$.deal. Man,. beloved o: coa, ‘can, by his

inc :.ple Reascn '

which he is posgesse:_ﬂ. It is. scmet:xmes nncleax w}uch nf t:h

of what 15 said, w).th th

In fact; ‘the ‘formé: ‘tends _‘




i colmmnly agreed upon

nature by :easoning. Gr nus' mstho “is n(ﬂ: one ‘of assernng

g‘che xéle.of o’ Hsturale in'










man;

nna They are in accordance wu:h which eve:
animal ‘from the moment of :its-birth!has regard for itself and is ‘
impelled:to.preserve. itself,, to have zealous cunsxde:ation for h:s
own “condition, and ‘for-those things:which tend to ‘preserve it, and
alo shrinks £ lestruc ion: and thlngs which appear hkely to

. cause deatxuct 2 i
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reason which dictates to what extent the passions must be
- controlled; and it is this same right reason which is the. :

source of .all law.? It ib surely & distinctly human' .,

chanctensmc IS

Ncr does ‘Grotius ever . i’_f.s

‘some f.hinq: pxescxiben the pursuing of .a niddle (3
r_heu stimulates to the utmoat dggtee.' s E

Prel 8. -

- e ‘2 5
i Ao the importance of society to the fulhllmnt of man's
em"l. Grotius. guotes with approva Chry!oston, "1f there. ‘were, no
< xulers of state. hou

. 1ifé of,wild bgascs, I

one ahother . .- Bk.

SeEotius’) notes Seneca, "That to whi e
is ha:n, and on actount of which it is esteemegl, is r,he bgst
what 1: the best thinq Ln man? ' Reason
oda2: a




“:The law of natue’
The m‘a -of nature plays™a p:ima:y"r‘uie in Grotian

phxlosophy, but it is an ambxguous concepts

1t 1s deflned

e g
owever, negat:we.

law, for exan\ple, 1s what: is

e

: beings eng i3

owed th reasqn.

', with. the nmm ib1e than w1:K he morally necessar}b o

op: cits; pe 213, draws our ateention to this-
aspact, “and b3 ds us, compare -JBP Bk Ifr ch where Grotius,

. which -is;in conflict with what men’ ought.to do." of ‘course
Grotius- often distinguishes between what:men ought to do; and
whatvis X qu;red cf them trict )ustu:e 3 k -

J9pp BK: T, ch 1,“

Aoy example, 8P Bk 1T

[The, right oo~
S l.n

s than- nature in‘ regard to ‘many.. po;.nts,
nature"; -or; Bk. II, ch. iii, x:3: -
nature, universal, custcmary law, ") nd~of ccmmpn understa.ndmg,
.’has’ béen able to pxohxblt‘ or fi k', II,-ch. wifi v, =
--"]Certain-rules] are not-a pa:t o_f the 1aw of nature’ absolu ely,




ivenéss. in tfle chem—y of law. The 1aw of nature doe§ not
3

change,z but its content. does evol

which may result iy i act of Human wili.

. o, T LR perhaps for hhxs reasom “that, its exal
to both dlvl.'ne law and human la\rl:

ea;h, is. far £rom

JBP Bk. Lo Bokn T, It 15‘1nterest1ng that- rotius
-may.-be- 'shid to a ticlpate what' has been called: -the- "modern" >
.»concept of natural:law: wn:h a vanable ccmten(: o

o S0 Bk T, ch, 1, X:£. The exambls given 1 qwnership.

‘hus ownership, ‘such as-now obtains, was introduced by ‘the will =
‘- of “man; but, once introduced, the -law. of nature points out-that
3 ic is wrong: for me, against your will, to take away that which

j i And&-later, at Bk, II,. eh. x, i.5

-'law ‘of a particular country. - Ownership,_infact; alw
with it its natural ‘implications." Of course: the most:
example of the changing content of natural law:in’Grog

- limitation on the use of force to ob:am and” px-otac oni
own once laws are created.




is.in onle sense divlne 1aw,

and how could God not ‘enjoin

'equxtable (as opposed to. equltable)

that Grotms'

belief that God % Bg ld comln.and "homlcl.de" or

- mgheetd

on mity Vith the w111 of Goa.?

is thys dépandent on the will of God.">" In the ‘passage

Grotaus is concernéd tn show’ that™ God s acts ‘do not

thexeby dsnote a’ change in natural law.

in‘the Sense that'man

2

I8P BK. I, ch. i, xV. 1j Also Prai. . rein;

:is another source qg law besiges’ the ‘source h& nature that
the free will Gf G ;

%l

235 Bk, 11, ch %
*laiful' or permissible’
the rule. of right'."

hat: is crehted by Gaa; S “othe x"w%se, and of

,is aften spuken of as en]ommg us to do moza, but natural law

4 ‘todo- anythxng but whatis_ best (as opposed tﬁ’good , most:

Héwever, I wcmld nct t;o as-far as. Tooke who contends

that ‘the inttinsicug&odness of “ an act isdts

""Reason," she:continugs,

The two must clearly
o JTEiE ‘ari-essential tenst of Grotian phifosophy

-~ Ehiat-the law of ni:u:é is dependent st e L ot God only
- t

then,
4,

S "Many things -are said to be
iy h, nevertheless,...deuate from .
Grotius: enjoins ‘us to follow ‘the latter; can
| God do less?. And g xiij %




,ch himgelf cannot t change it.

t,p 202.

4.}BP‘Bk. I, xvu.’

2

ix\ chapter TIL under the "law of :love

“Sed also a8b. Bk, T, chl 4, xv..
hex Grotxyﬁs says that ‘the £hree bodies of-divine:law -(universal
divine..law,”divine’ law. peculiar to

law) ‘are."binding upon.all men, $o far as they have. become
aﬂaquately known. to

its vauaity is assured.

‘single people, -and natural




- 20 <

contrary to natural law are” rendered invalid by it, but only

those acts i which the ess'eﬁtiéx principle is missing; namely
the aptitude for right, “"the moral capitity for action; joined
.with a will sufficiently free." S

“mis 15 possible because there is a difference in what | .*

the law of nature deln ds, ‘and what it permlts. £ In regard to

what -it demands, human 1aws (and dlv:l.ne Law)- may 90 Eurther than

the law Of - naturé, but may. nevel go- contrary. l:o 12 Huwever, in

régard. o what. it ‘pernits, the parmxsslble belng outside’ the

« law, of nature in the striet senag;’ human 1laws can proku.blt wha;

the law of nature permts.3 1 » &
P&rhaps one Df the must mterestlng Lllustratxons of ‘the -

conflict betieén different types of law in De Juré Belli ac Pacis

is’ found.in the right of the sovereign, either by power. of #
eminent domain, or by punishient, ‘to take away from a' subject

either-those rights gained by hatural law, or thosé con"fezrea

138b BK. 1T, ch, v, %.1. "This is said in’the:context of
-a discussion of certain marriages which are not Void by:the law-of
nature.. Another example is that of the extravagant gift.’
not all:acts which would normally be binding By -natural law are
'entre.nched by it, but,only those.in which -the .essential prim':lple &
‘is’ present, .. for exan\pie when “somebne promises sdméthmq that is
_Lllegal that.is, not in his power (JBP Bk. i1, ch. xd, vidi)

i e b
JBP—EK. II, Ch 11&1 'Vl.' * v ' ¥ N

;- ame k1T ch. iii, v (as, for- exan\ple, when ‘the
atural right to acquire. movable -things through occupation.is"
-denied by municipal law) . The natural right is permitted
not'asit'were, guaranteed. 'See also Bk. II, ch.’ii, v.: ¢
however, municipal’ law has.laid dewn a different. rule, the, law

--of nar_u:e itself prescribés that this must be obeyed
coadan an’, . set . luuts to natural liberty, and oxh).d
nature was pemxtted +

“similarly,”




p R

This i3 a case -bo'th where ‘volitional law,. the

. by munidipal lay, on the grounds that there is no distinction -
between them. &

law of the state’or the sovereign as head, cén take avay ** s y

(muxucxpal ox) natural rights; ‘and, since it is'a natural

iaw tenet’ that ‘the nghm of the subject cannot;, be, taken ~£rom

of nature. is! often dlfflcult. g

‘Certain things- are sa:.d

“to. be aceoxdmg e Lt Taw not in‘a proper sense but ‘.

Sm\llarly, that w)uch'reason déclares’ hol ourab].e is ofte;

oy

4 to be' according ‘to the law nf nature, although m Eact ftede’ o

o not ohhgatory.

Toake takes 1asue with the P 1 1ssxb111ty aspect of

._natural law.. "'mal-. w}uc}; is pernu.sslble to naturgl aw. most: be




" the 1ogica1‘-consequén’c1a1'-' chitd b'f its prohibitions and'éomanqs."l Lo

i This'is a equxvoca): expresswn of the zelat:.onsh:.p, for the‘

pem ble doesn't owe its. gxlstenc tc: natural law, ‘and 15,

3 r_he\refdx:e not a chud, nor logical ox causal effect,. of . %







o =24 -

as ‘soyereign, then, being: above, civil-law and botnd only by

. the law’ of naturé and the law of God, “canniot be Helt‘account-

" able by, the state or its'citizens for his'w: ung sing, except

“in’ the extreme c1rcumstance Where- the, scvere).qn breaks

.the ccntract: of the state which ithise natural law tenet fDr

him to ohey. Inaeea ‘even thouqh 4 perfeot pxams'

2 king, and confers 2 Fight upori. his .3 bJect

hot permlsslbl ior sub]ec(:s o

comglete and, unconditfon:
ionand a right.-JBP, Bk. 1T, ch. v




it ety
Wi 25 .t

‘that a bad sovereign be punished.l If this

'on1y‘ b'y God, then guraly God, and tk;_erefofé‘ h

i /J.nstu;uéxonal qnaran:ee agamst 1njust1ce of the suveteign s

authority Ani; the sta e also creates a Bituatlon whl.ch is

1ons is ong;nally class—.\ﬁed as vn].Ltmnal

Grotius, “dn keeping wn:h his methcd, seems ag mup

it is’ fact

ouqht o be

X at tifies, not. tmnklng prmclpauy of Jus genn “a

o ithe’ éustoms ‘of _the

"pest" . natinns, b

L1ne’logical ekpl
:puiiish“the sovéreigh is that "punishment’ and. coetcion
“proceed only from. d;ffarent wn)s" ‘(J3BP-Bk. II;.Ch. u
* This presents: further évidenceof Grotius' failure. to
r_he state from the soverelgn and: perhaps- explains “hig. i




‘,Cf Huqo rotlus, De Jure Praedae Commentanus, trans. ‘as,
By Gwladys: L. Williahs:

in Sevenceench Century
1966)-, -p.- 312-13

“.ac- Pacis,. and H 1pé ‘toiex) ‘1am th‘e conf!isrbn there O
nations -and - ‘the, law. g 'p uxe desprte ‘their stated ",




. : Colap s

'ana f_he 1w of nature; cettai_n prov].sicne of the former -
Care sam ko be'part of t.be “law of ‘nature not ahsolm:ely, but

only-on condi:i.nn t_ha; no m:hez p:musxon or statute has' been
And at um t.ha jm gentium 48]

mde" to ‘the. contxax:y.

Hill af l:hé swereign itqtas by an appaul to it. De;pxta -

¢ xix. (Nomlly, i! 'one extorcs
‘a promjne thmuqh unjllut fu:, he is chliged to. free tha proimise




sl togus

.+ inconsistencies in the:interpretation of this reiationship,.

) Gmtij'wn not content to divorce positive law from justice. ‘- -

moa«:’jpe.rpléung_bt'croti\is'concepcs.' Tt is defined -

i no ather u ‘iegany superioz.l

Yet in the same .

“inthe intérnal: stats, by

:meaﬂiacely shifts

g3 eurimmuﬂe’.éa merely supel:xor.jr Fuithex; there 15 t_hmughout

the woxk evidence tha t’he éowre1gn Xs also bound by the.

e 1aw nf God the 1aw'of nature, and r,he law of nauons, buc

* the practxcal effect OF u:e suweriority of thése laws o' &

soverexgn pouat iu not alvays edasy-to-discern.

The doctrine of mn—zesxbcance in Gmt:;us is especiauy =

helpful Ln evaluatxng kus xestnc:ioni on sovereig-n pwer. ““The - O

and_thathe avoure nnm:ed

ndetail_ .in &h‘ev followim? chapr.er. '»

zvl.liid sections xv,:,

3James Leslie Brxetly The Basis ot Ohli jation in lnter-
‘national Law and other- Papers, selected and-ed. by Sir Herscﬁ

./Tauterpacht and’ C. H. M. waIank (Oxford: Clarendon ‘Press; 1959),
P, 20, sees these examples as evidence of Gzotius retnrn to
r.he feudalhtic cnnception nf the’ lovereign. L







(uamlly as xepnsem:ed by the aﬂverejqn): and someunes t.he







“in le o :e}at).on to"one: another, the conce Bt G sqverelgnty

G rdxng to de Jnuvenal, the adjective "absD&ute

"great chain pf dm::.es, With' .

20tto von Gierke, Natural Law and Theory of Socisty': -

trans, withan Introduction: T, Exoest; Barker . ..
¥ 5

Furth

i not only is)

ia the only ].ega]. powex

from B o
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increasinq concentration of, power in the -géverninq bodies of

the. local k:.ngdoms, however, ‘the notion cdme to luean “the .

*monopoly nf the klng." Accoz’dlng to de Jouv nal, L' Oyseau,

a jurist of the" tx.me of Henry 1v, recognized only two ‘types

;of authcrxty (Wh:Lch correspond to Grotlus‘ WO dlvi 'ons of .

plrxt OF Tessé '1a1 character' in a people isxthe full and

x gl s, g perfect “undon’ of ! civid h.fe' the ﬁ,asc pmduct of ‘which is a

soverelgn Povie 3 Gx‘ot).us {blalso careful to point out that the

thaory e ):ebellion, £ $hall;rio
" make«men‘txon ‘of the distinction .so- important in- the Vindiciaé
C‘th:a 'yrannos ‘(circa 1579 writt hy Du Plessis-Mornay)




i )
point) B

. in'the state (e.g. magistrates). = G

.relation’ £6 a ‘Eirst: point'.is-a recurring. theme .in Grotius'

* state ‘(xvii). »Accm:dlngly, from’ the point of yiew
N scverean, an xntermedlate off1c1a1 is smp].y a pnvm:e peraen.

state is a right which derives from a social contract.’ Grotius.

believes that man by: nature desires society noty

of any kind "but peaceful, and qr:gamzed according to the

 measire of hid<gateliigence. "t

. b
'l'hxs natural Qesire to enter -into mutual relati ns thh

‘or had suhjem;ed themselvss £o 'a, man or to ‘men . had nther

expressly ‘promised, oxErom the nature’ "of: the transaction

must be understood by implication to have promised, tgz‘:-phey' g

between, the matter considered. from The point of view of the
private’ individual, and:from that of'a subordinaﬁe authority

passingly with the idea.at ‘Bk.—I; ch.'iv, and. congiders
that both being in"a position subordinate to the ‘one holdin

supreme power, a distinction:canrot, validly be made. (From
.the point of view of the 'genus;.even an intermediate: gpecies is
a'species.) This notion of -order being. possible.’only in’ ® .

thought.. - If may:be ‘conceded that had te paid .more attention’’
the role of suhorcunace offigialg,” his .theory of ri
may have been-rendered withoit Some of 'the real and seening
difficulties whith attend it. ®Nonethelesg, to:attempt o’
explain Grotius* theories. of. sovereignty. an of xeslstance by
following this.particular’tangent will b

ty'may_be held absclutely

from ‘the manner, of ing! them
as such is indivisible, and.is the:

Lghest author,cty in“the
%

to ‘impose’a’ distinction
in Grotian thought which: he’clearly did not intend.  Even- though




- ’ -

would conform to-that which should have been determined,

in the one case by the majority, in the other by those

upon whom authority had been' conferred."t »

s7 .+ . Hence it is cléar in.Grotius' philosophythat once the

'cmuacn.ng pm;:... have passed from a :tau of natu:e into

 elpir sncxety, the state zo:ﬂmm ucquiru the zight

" Had xt'm’t u.u :191-.«;, it vlould not possess the means of

achieving its purpose -mch 14 the peaceiul ordering- of -

-societal life. Essenual to a propet understanding of Giotius*
A philqsophy is his: contention that both' the r&ght .of governing:

in the st: u nnd. t:he 1av of" :(un-rqsutance derive.their. 7. .

vnl:uh.ty ft(- tha same ‘source, "dle will of t}mse who™ assnciata

_chemselves togar)mr Ln the ﬁrsf. place tb fom a Clv!.l sncxety.

But the mttst s not as simpla as would flzst appéa!.

£ Buggeat ﬂ:' 5 G:oti.us is éoncerned. to choolc u: wom catefully‘

when discussing this acqnixed right a£ the. sovereign power - withxn,

. ',:ne state.. The -eat 4




nature.’ . W Pl B

. only 1f what is:ealled "extreme and’ imminent" peril dictates-

-36-. o

. instead of an exclusive right. The primitive right of the

few citizen' is severely restricted, but it is not destroyed.
The social individual is not, as it Were, an anhihilation of

the natural individial; by society ‘oné's nature is not aestzoied,

i
_ but fulf:.lled. What makes Gtotms' ‘theo:y of npn-reslstance o

vorthy uf cluser anaiysis iy ‘the basic’ dortantion, that "among

all gond ‘men: one principle at -an

ate 1s e&tablxshed beyon

controversy that 1f the: author].t).es ’ssue any order that l.s

the otder shculd not be carrled oub:t’ . Hete resi tarice-~or. at':

least passive reslsta.ncenwould seem to be encouraged, and
“indeed riot sinply as ‘a right, but as a duty of "good men;" if
the ‘duthorities' order contravene divine law or the law of

‘Hpwever, further analysis of the grol}nas for such

+ resistance and.'the manner of res;sumg which Grotius. finds;

permss.‘tble would seen to be disappo; ntmg in its'f ilure

‘o aucw ‘the citizen effective )udgement & matters of ‘state - -

v'by an pppeal_ to elther therllaw of na‘ture‘ox‘— the laws of God..

For, the: most, part, tesistance” seens to be. justified elsewheie

2

Cas fo: exampli in-the gase of idanier 't one's life’ (but onlyv

then Lf a viccozy‘ for the nght be nm—. toc dxsruptlve to

'}JBI"'B_k‘. I, ch. ix}, i."3.' i

2

JBP Bk -1 CH: iv,




whole people

.that one must hever be -assumed to have: abandoned a right, on the

" heading;" Grotius alsodiscusses the exercise of sovereign power.

on_an act1n5n of the sovere:.gn (albext “an:action ! céntrary to the %
. law'of naturé: or: the :law of-God) , but, on’his. inaction: (mdlfference

Y 59 B

the state] “or when a king declares. ‘hinself an: “enemy of thé
"2

am: . Bk I, ch..).v,,vz.hz.

JBP Bk I. ch. iv,, xi,

-3:

In Bk. II, ch, iv, VL\L, GEdbies, rejects ‘the co'tenuen

grounds ‘that it portrays:.men:as evil and selfish. :Under this:: .

One might’have expected:a discussion .in terms of.that neglect-of "
duty’ which const:.t:ute&abandcnment antead, Gromus»is content *
to rest indi 4

on:a misuse’ or abuse of scverexgn

over time); 2) theiabandonment of sovereign right which permit
i tnbuted to their judg

or law'of.God. ’I‘he people are. passiv
oocup1es ‘a void create th andcnment of; r:Lght by ‘the sov e:an

-their. right mezaly B pi




appeal tc the law. of nature or dwine law, bemg denved from

el e M the particular contract wtuch ccnstitutes the paxticular state

(wmch, hovever; 1‘ ds.d dxctate of ‘the_law of nature’ ‘that ve
,must obey). ¥
nE‘un‘.hemm:e, not only 'is the nght to resist severely

1m1ted in hhese cases, but’ also the ‘manner. of res1st1nq._

‘Grotius cltes ‘the example of ithe! Maocabee i ht oF reszstance ¥

parhaps nost-striking as follmhnq 1meamte1y3 upon the statek .

.often places é.he suhject in a J.udic ous sn:uatz.on.

Notxngf

onnivéd with




Grotius' ‘at’Bk.: I, ‘ch. iix
‘restricted by the prolnises ’




(:hat thu in, nc way affects L

He compares the scverexgn tora quaxman who

sovexeig’n ,pwa’: .

has‘ 'bot.h a Axght and a pover over the ward;™: with the’.
meortant diflarem:e that vhezeas the quudian who admni.n.sn

7 his trust badly caii be removed, -the loveuign, having no’

< supexior eau:apt God cannot. 'rhe sove.uiqn 1! the end pmnt

g of bc(-_h power. a.nd the law v;thin tha stlm. ‘We mme oW m

question which muut ansuer the t(ue natuxe of the intemnl

sovere'i.gn ‘within the Grotian'scheme:
a mattet of wilsoz of: aw? Is t:he law p! étuxe necessazuy




S phllosaphy of seciety.v On].y afEer an analyais of this

Conversely, man is* by natuze a sm:ial belng. Central; to i

»expedj,ency As: the mother of 80, ety.

Instead, there .are.
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5 or a concept which, thrcugh prmlusing, vas later abandoned by X
A

Gx:otms in his failure to xesolve the dualzt} of sovereign

power on. the oné hand and the peaple on the other into a
In my vlew, ‘however, .

ate as‘an organic, inoleit

o, <4 5 concept of the
Y unLess soclabllity is always kept ‘in vl‘ew

theze s an ever: IR

.Grotxus belleves bhat the

= e exped].ency of socxal lea.

a pzop, as xt were,

A for Grotius a subordlnate factor.




trohlems are perlphe:al to its essential meaning Reqardless X

of whether or not animals may share with man a tendency to

seek the advantage of ‘others, Grotins makes it clear that what

dist:mguishes man from othex" anxmals and ‘makes h:.m afit:

-camhdate for that partxcular fozm of social 11fe which is

‘cha_actenscm of hin is that "faculty of. know:mg and;

\'aceordanice with-general principles"l which makes’ it possible

Bosit cextaxn social’ aims or ands and

yumb,more, ard thigiis the ‘eniza

chdractenstzc wruch fits “man for the pursuxt cf that soclety

. in which hu nature can be truly realized, man 15 endowed w1th

thz power, to d:l.scrxminate betweén ends wmch are good and’
4 t,hose wm.cn ‘are siot.> 1t is for tma reabon that-he can

‘reslst the pul]/’:)f the’ appetl.tes (fear, immediate pleasuxe,,

J.mpulse) and make declsions din a ce. with a we"‘

. judgenent . In other, words, Grouus pos:.ts for man’ sorie kird

of fnoral’sense A e possesses not only the abilm:y to pursue -

e soclety Broper ‘to man -is.that "peaceful, and
organized according: t e measure of th intelhgence,
those who' areof his: own kind." :Pr

It 45 ‘one-of ‘the chief fauu:s of Grotius!
philcsophmal point Of Viéw,.that the "moral sens .
ined. 'We know it is not

£or "the passions.. may be feehle

ﬁ
o
1
o
o
@
o

“For the most-part Grotius: seems,-to-consider the moral nature
as self-evident: . The principles’of hatural law are those.
ne. can deny thhq\n: doing viplence. to- himself "' gro




e ite Austoteuan principle tha

{‘nature:,of m}x.

sagE 23

ends, but the amnty 6. choose. ends “in- accordance with rvght 5

reason. The suciety which is born of his natire, then; must-

‘be conce:ned not only thh his J.ntell gence, but with reason.

whatever is clearly at varzance with such. Judgement is. undex—

Stcbd to be contrary alsc to the law oﬂ nat\lre, that is. to the

Wl

El Hence the Grotian princ:.ple of’ Boclahlllt; is ‘comparable

“animal. ~, The: reakthrough: of 'such a prin iple 'i5. tha in the

Grotian theory, as it was-in the’ Anstetehan, c1v11 ociety i

5 the natural evéluf.ion (:cm the state of 'natu er. nct the antithe

oppose_ Even ‘in, the scate of nature man’ exh,\blts,

fulflllment Df man & ratlonal nature. +It 1 in- lxght uf t}us

lets Euripides! Polynices speak fo!: hxm. !The rules of . ustice
cand of ood, are plam alike to- simple. and to w).se.'

an is’ by ‘na'ture a pol,.u—.xca

of xt. As Glerke points out the principle of sociabil:.ty was 7

N




: concluszons follow in\medla Ely fx‘om tha prlncxple. first,

thac mvu socxety is lnevu:ahle n sronua ‘scheme, being as

it -weré the . lochal‘ and capsequ

ial c)uld £ the scate of '

‘‘nature, a.further step in the socxetal evolutwn of ‘man;

3 secondly, 1: 15 clea: that the stats is entered im—.n freely,

man* & iquest  to’ Fl i1l himsel

7
1 Grotzus deea not fmd himself

acuaem;, E‘urther, a8 as0c tal a::angemnt i

in: the state.

'rhe sovereign in Grotlu

fust point in relatxcn to which ordet is possune e is, t}}g :

of: volitional law, ot he ‘occasion. for n:s Lnstituti.on. g 'l‘here

is @ world of differefice between Hobbes‘ state cf nature and

i Mpona1d] clask Hodges, IGrotiuion. the Tawiof war,
,'rhs Modern Schuolman, XXXIV, (Nuvember, 1956),737,

0£ course Hubhe
of warfux‘e




:lqht:s and the puzsuit of comuon interests. Conaonunt.\uth

As the atata' i

zation~—so too is -tHe sovezesi;n K

* ccnqm:ion for ita réa:

&
. the stdte. g1 oxder is possibie only in ‘relation to a first

point._ Sovemig'nty. as-the f£irst point’ of thy ’sncxal order, >

is theraby cnated slmultanemisly wn:h the ntate upnn t.he

‘mutuai- ccnsgnt of

e cmt.xacc:.ng msme‘u - 7utua1 consant:
he lavs of that

vh.tch gl.ves ri!e to f.he n.blxqatian to obey

1 inl (bcrrawe ) descriptlon of a non nocial ho:da
a!: Bk. 4 ch. iv. oy




P R

3 °
‘It is essential to appreciate the ‘exact nature of

the obligation fo thi.sovexsign authorxty i on those

Who en:e: society: - Such sbltgation aanno¥ asxihe Hon, the . . - v i
power of . the sovereign authonty takenin ztself, as. \it arises

ab the same 'time as. the r),ght. of soverexgnty, and der).ves its 2

force. £rom

Even Habbes appreclated tha gower alone ‘canhot ‘secure’ the

.obh.ga:ion sui tahle o a

temal ccmpulsmn s k.

nea.f_he a’ HEdeagane oy sufflcxenb cause: of &' suhject s obed-

x.ence, insv_ead a‘true subject will ‘recognize an internal

’blzgatlon o obey duthority. Indeed, as de"Jouvenal exg sses

c,'"Anthoxity 4 the faculty of gaining another an's asseht.

In the Gmnan cheme che grounds “of assent are built 1nto the

v eonceyt of soveres.gnty‘ The: aovere;gn ‘is.owed allegiance .

precisely because his: nght to authorlty dexives from the nature

of man.itself. ve ‘may express it in An.stotel.l.an terms: . the

iais of the civil state, the “pover of the soversign and, what

d central J.n G!Dt.)usA thuught the soclal contract

. DiRaphael,
MacM.llJ-an and'Co. 1td; ,
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end of sovereign authority within the state is the end of

man. . Hence it is wrong to-interpret Grotius' societal being
R as having lost either rights or.freedom upon his consent'ts . I
subject ‘himself to sovereign authority; rather he has. secured k

f_h& condxtl.on of thélr attunment. '1'0 uu:t other\use is to

apply an anachzoni.atxc conupt of "zxghts _to'the citizens

of th Grntian ntate. It iﬂ cor!eqb to" view G:otxan philosophy

‘as the culminatien of the.

'oholastic natu:al law tradxtmn
in .Lts emphasis oh natural‘ law rather than oh- natural nghts,
.~ 'and "the xestozaugn of the‘ right order of things rather than

"} Nonetheless, Grotius

the perilos experimenc' of revolution.

earns the_ title of the father of" the mode:n t.heory of natuxal

law not- oy Bacauss natural law is divorced ‘from its dependency

. .-on the wxll of God, but also because his theory antxcxpa\:es
r_he .modern doct_zme s exq:hasu on the _rights of'man, The fyll.
neam.ng and’ power of uuch a."body” o nlqhta' was ‘not to-be felf.

‘““for qenex'at;\.ous, but the dead of its pm'et u com:a"ed in’

Grotius' philcsaphy precisely bécause the state is pe:A eived '

- as that azqan which alone proud.es ‘the cunditlon Em: the

hmivid\ml 's posxession of

qhts proper, hu abih.ty “to have . ; i

oer to do. somef:lung lavﬁully.
e

| The sxstem of lavs in Groti.an theoxz
:a mtate af right remh—

vhe law osfnature,

u@ve op. cu:., B 4349.,. L

* Zme Bk, I, ‘ehy i, v '_ g e, Bl




- civil ‘sogi

conformity with rational nature, has in it a quality of moral
'baseness ox moral necessity;.'and thén:, in consequence, Such-an

fodm by nature a xat).onal being and, evén in the srate cf nacure,

. natuze of man

to. deslre anything cnntrary ta it. . the xaw of nature would. be

- d9 -

act is El.thEI‘ forbidden or enjol,ned by the author of nature,
1

Such is’ Grotlus' deflnl ion of the 1aw of natur

Ls guided by: the Law of Reason-.» As’ cx i1 society was shwn to

‘be an out Wth of natural society, 80 toa ‘the positive law«of

Ey stems: from the’ 1aw of nature whmh 15 born: of the .
o v % e

- onel Of the chxef breakt‘.h:roughs of: Grotlus thought
was his success in pxesentlng a purely ratl.onal basis of ethxcs. v F He' )
The law of nature depends. on the will of Godionly 1n\so farias b AR

God is !;he authcz‘ of nature, and can therefoze be understood not-.

uahd-.even if ‘there were no “God; and "God-HJmself suffers g B 75

Himself ‘o be: judged acgording to this' standard #

heralded the - new age with h1s scientiflc approach to the matter

2prol. 16, ( e
3380 Bk T cho: X, xi3.

‘pmx‘. e D

JBP Bk I o

X Spiol: 39.i"irst ofall, 1 have'made {5 domSer o
refar the proofsiof thlngs tcuching ‘the.law. of natu:e to certain
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' Rational Law that God himself cannot cause that which is
intrinsically evil be nof evil, any more than he can cause
that two tines two should not make four.’ :
it is in the-rational law, of nature then that every ’
man has“a sure: gmde to that: behaviour which is most f:.tting LI

to his naeu:e The c1v11 state to'which man is impelled Zo

% he securenent e rus end 'ha 1\‘;5 “source in the Saime ‘law. | Taw,

both'in: the state of atire. and in‘the c;wil state is i!.rst
and foremost that Whlch 15 j\]st, aitd. what ‘is just -is preclsely

cha& which is; not "in conflict with thé nature of scciety oe

beings endoved with reason.” "% “mHat positive. law has its
source in natural law'is a basm tenet of Grotian philosophy,
" and one witliout which- his theory of Scclety cannot. be understood.‘

whlch is ccnsxstent with
3

"Tha malntenance of the scc.l.al order

hurhan’ 1ntelligence is the som:ce of l.aw prope:ly so called."

I.t is from this soutce, and thls source alcme, that the rules

governing: men in their :elatmns with one anor.her. in scclety,

e a:e deduced. 'To this sphere of 1aw belong ‘the abstamlng

'from mat which' is anothe): sr: the- testorat1on to andther bf ~ *

fundanental concepuons wkuch are beyond qnestxon, so that:no
one:can +deny. them wi thout 'doing, violence 'to himself. .For the’
prmmples of ‘that law, if only’ you pay strict heed to them, are
in -themselves m: nifest and clear, ‘almost as evxdem: as are those

: DO

things which we.perceive by the external senses." . (Of course,
Grotius' -own metgwd was also to-rely-heavily . upon a pustenqn
) x
JBP'Bk..I,-ch A7 x5,
‘ “23pp . Bk. T, ch. i, iii:l..
I i N R

; “Prol.
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i " ‘anything of RIS Which we may have, tojether with any gain .

‘ ' which ve may have received’ from it; the obligation to ful£ill

promises, the making’ good. o£ a ].oss incurred thxough our fault,

*and the’ .1nfuct1nq of penalbies upon men e rqu to their

aesens,"l ‘such. dire princlples of ‘all ‘social life they are

as;e 1.11 this' sense dworced from the'will .of. the sovereign

- P - authority within the 5tate.

t L *.% . Grotius divides ]ustice ‘into expletlve and” atthibutive

s jus‘tice.z' Expletive. justxce nghts wmngs. Tt is concéined
with those proper leqa} nghts (pqwaxs, property rights,

contractua]. nghts) by which a th::Lzen of the -state has the

4

icrmula and has as

e the

: : i, vidi,2.. Grotius di
5 on this point. B R, g 5

BB BK"

X "5
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But expletive justice is not arbitrary. The legal
* rights, proper, to do and to have, are conferred on the citizen
becausé by nature he possesses that moral quality (or aptitude)

. which makes it posslble for him to have or to. do somethxng

lawfully This ptxtude, which is a quall.ty oi ‘man in, natux:e

and inah.enable from ‘him, exists in pocentlal unt

‘a the law -of’ the- sta e can actuahze o: periect it &

In the state cf nature whlch exists’ beszE the c;LVJLl

state this mora qualn:y is sufficxenc of :n.sel to confer a

25 B ¢ natural right on man. - The. gusuce concerned with: thls mcral

quality 3 apucude is caued atf:rlbutive justice, It is this

e
j\zatice which exist

in ‘the State of nature and is coricerned

with! the qood\.A It_dlstr:b_utes accordmg to dese_rc. “Whereas

;iplétive-jusci‘ce seeks - only to establish -the pr’oper»relat‘i’on

demanded by the respectlve legal nghr.s qi pazties, d;stnbur_ive~

Justice takes all condlt'ons 1ntu acco\mt an attempt to

meke a fair and equltable decision judged. by reason to be

: 'appmpnate to the particular case at hand. Legal :ights

or rights proper “(with which expletive justite is concerned) Uy

are-of course only. possmhle :.n a legal sn:uation only poss_’

then,. 1n the cir Ll state. 'l‘hey must be onferred by" th=

authonty Ain’ the cate and hence are the dcmam proper of .

‘voh.tloqal 1aw. or law based in’ will. “once such tights are

“donferied by the state, hoveves; it xs'a principle of aistributive-

LR e aintg of The allom\ent of e "t_\mxcs‘ at. BK.

) ch. L v;:u.z 111ustrates «-.he dszerence.
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3 N Just).ce. as. bemg concerned with that mora]. qual:.ty whl.ch

'ght, that they should be

: ngoses an’ obliqat:.on to: what 15"

respeoted. Hence, once - again, - the Sjme prlnclple is mamfest el b

as ‘the cx.vil state ds'born of the' natural %

in Grot:.an theo,ry -

PART “Bi. Interpretation :

fwill. ~.Our analyses of the




P
necessarily a“just stafe. ‘Grotius twice vindicated natural

law by removing lay £rom will-—both from'the will 'Aof God |

‘and from the will of the sovéreign or -the sovereian a;ate
<

" The' essenee of law 15 reason. Law, in essence, is. conce:ned

_+with a paruculaz quallty of actlon, £is a loglcallas.vwell‘.

5.2 practical— proposition

power wha.ch is pot su.bject tc another will. i ’L‘he sub]ect or

its npeclal or pa:t cular sub]ect is'a petsrun ‘o persons ,
i accoxdmg o the arranqelrent pecuha: to each state

powerad oyl ST e 20y

3 the "first

Iniits capacity as soverelqn, the "first pover" is

: above the ].aw. But this xs.nob to say ‘that! law is essentxally -

- that which emanates from the wxll ‘of the soverean, nor, is

- tc say that the sovere:.gn knows no law:

Jor, ko put it

a ﬁferently, the pmposicmn that the .sovereign is the

.t:reatur ofalaw 111 the' state s not B qualitatuve statement

.about cne nature of 1aw or the nz\dxre of sovere).gnty, ut a

loglcal statement about the condition.of their existence.,~

: Voll.tlonal 1an

s b; defimtian dependent upcn volition,

: 1: makes tmngs \xnlawful by fa:bx.d.nnq them, maxes them.

i ublxg_ator_y by command:.ng them. S Nonetheless, it derlves

1

D'Entréves. op. cit., P. 72

D pntx'aves, op: c).t:, D "'mf

+3gmeimk, T ehl 1, vidy :
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its validity from the law of nature in that what it forbids

or comsands must’be Within the realm of €hat which nature

permits, must be consistent then with the idea of law.as:.
expressing that whh:h i ot in conflict with rational or .
" Just sbciety, 1z sinllaxly. by. definition the pmler thatis'

: sqveteign in’the 'nte must not be ‘Sabjeck: 6 ancther Wil

.else. . thab Hill becmne by defi.n&tion pveteign. Soveze nty,

‘that communicy. N r_x_xelaua B was»concoiﬁ)pd Ln a\

“nature; it is a moral sf.cnle“y,’ u_;gi thie body of which it is

CA K head, - is a moral body. 3
NGt to take anyt.hiug my from cha n.bove arqunem:,
’hollever, I contand that the bn.uiam:e ot u\a Gmian r.heory

“ AgTta asbertion that! the stgte is nnnethalnu vazy * muich a,
selt—cancained entity. There isno doubt that ' the 1nd:vxdual
and the matural society Poth- concede "a_greater right* to the

3 L state by ‘the social compact 4 e constitution unique to- each

pazticulnt state u evidence‘thﬂt .the. ataca xn a'very real

sense sst! the taml u£ Lts own exi!tence, declares

‘; ts laws

i And thezx nncucn-, utahushes its'legal o:der. Unless -

- 278B Bk, I, ch.

3Bp Bk T, h.

“Ame Bk.o T, ch.




— 56 -

authonty to whose keepxng that’ order is .entrusted is abeyed,

there is ‘no state. P

Fax dom* ﬂls(‘.\lrbmg the modern legal positivists in:
“theix Herculean efforts. to define the state in terms  of itself,
or‘, +to put. ‘the problem Ln xcs older form of, expression, to

- separate the legal from th mora xder (ut indeed to mak.e

pre Lsely tha ais 1 : that is ¢ by expletlve and

attribuive: justice; *oy - vl tigial. "and natural, Tav.2 yontiohar

- % “~human law ‘éithér within the state or anong states eiists solely

fo secure that Lntexnal Dr lnternatlonal order th:ough which

n,admm alone Jusmce can be perfected. “Expletive jistice is ' By g

the vemcle for attnbutlve Justice and its hallmark 'is order.

z Thxs is the pnmary xeason why there n:an be nnly one sovereiqn

in the state; and why h15 ommands must be ubeyed.

rFor Grotius, 'rights by conhract -are: conferréd sithet

> by assoclatlon or ‘subjection .. . The stute is descrlbed as the

"most perfect £otm'of assac:.ation, and- one whmh gives the

greatest Tight to. the “cor) rate body over’ its members.‘ Thls

‘lIhid.» 2 e i Fap e
: ; - S 27
zThe 1ega1 pos;tiv:.st would ‘of couxse deny their necessary
cnnnel:!:mn which . for Grotius is an:‘aspect at least equally as
& 1mpcrr theixr dxfference- 7 ”

i chapter v of Book I, rxghts over persons. are Said £o :
eir acquisition inithree sources:- generatinn, cuntract s S B
‘or crimes ; g




. may select a particular, form’ of gwermenc, it is necessary’

vq{o\‘la_irxi,’ and thn: the tiqh of t e seveteiqn mAy

_ﬂme civili state, lega auchoz'ir.y is conoedad to a qrea.;er,

8 aub]ects and the spacsal subject (3 -e. owner) of soverexg‘n

uho are. nnt equa].. and-is cka.ractexiudby Grociul as smlax

'aypurtxons according to desert)

= g

is the essence of the social contract. There are, however,

many -different forms of stite; many different forms of

e ¥ and“in ing how many wayi a free people -

only to say unac viarleqally posnhle.l Henae, it.is’leg }l.)'r

possible that a paople my z:cxn'pletely renounce its ‘rights‘to

or lesser extent. fence ‘the right ©f the. Ruler over subjecti

in’ the c vi.l state is classified'by publie law ‘as a right of
conttact azismg by nubjecdqn. The xelnticnship between

pover-in the state; then, is 2 relatiosghip Tatweep those.

to that betwéen master and slave, pamt ami ch.le Go\d}nd ;
& %

i is the concern of rec\:onal lav (dnmt g a

attrﬂzutivc ju-tlce (whxch

zelatlons)llp of :.neqnalxty)

JBP Bk, I, on!




Grotius is caréful to dlstinq\ush between the character
. I T sE e soveraign’ as sovereign . (e3d ‘herce as auperior) andthe © .-

character Of ‘the sovreion as alrembet of . the stata.l vy VY

his latter capacxty, the scvereign s.s as equal, and as 'sucn e e

‘he is gcvex:ned by ! equatoria ay and ex letive justice orthe’”

the state.

justice ptoper of Th lus phvate Gapacity, . then

" ibe pas the sane Tights ami abllgatlons which other 1n:iiv1dual haeh)

te have by vlrbue of prlvate law,2

it i i the hght of £his. understandmg o soverelgnty

and the 1egal crder in the Grotian state that (:he Taw of non-

. resxstance must be 'z exammea. irst ana foremost, the law

of non-resistance in the Gm\: an sta

is ;um fJ_ed heCause

orrlex: s the mems uhereby: the state can achieve 1ts ‘ena.} T W

o:der does not create a ]ust state, but W thnur. order, there is

no State at all..

“-one” mqht well ax:gue, of cnurse, that order is; in

dangex: of replacmg just_u:e in a state where soverelgnty ‘is-,

“neither 1ost. nor lxmted by wrengﬂolnq or’ neglect -But this

‘woulﬂ ‘Be t6.- 1g-no e -al equally impun:ant tenet of Grotius' 2

;! “JBP BK. II,"chi xiv, i.2,; and ii 2: "The prlvate

“"agts'of :a king,..ought to'be considered as acts not'of the..

. state, - but: of a part of the state, and therefore . done with’the:
intsnt.lon —that ‘they shou.ld fullow the common rule-of the laws." -

S Pmia e k) T 5 Teh, A0V, Yrotis tad dmded legal
‘rights’or Faculties intG. private (Sf individuals) and public .
(of stiate over individuals, or comunity-over its members).

. The soverexgn is”subject “to'the law-.as citizen; provi nqrﬂtha:‘
-as' écvexexgn he* has not ‘e mpted hxmselﬁ iZ s




b paxts wh ich;: in nn:.ting.

pohnca:. philosophy, namely that in every humn 1aw there U

1s a "benlgn reserva ion " in favoux of: natural rlght when

extxema recessity demnds .} fthe sovereiqn may b “thd suptsme

aw—makxng authun.ty in the state, but the _Yaw.of nature in

compunent parts withuur t-.heix consent,q ’l'he rlqht of *the

at c1v1.1 mc.\.ety s 1ncepticn

a. right, then, confened by the -

bec e mare than f.hekr me ze sum, and
" "hence creatd ‘a’new. righg,/miriqinal ngh(: of each part =
: bééﬂfe_'suceity, however, being fiatural’ :ight, is anepaxqble

the right! of e pares which

£xom ‘itl i‘cr this reison

Lmp) Bk Iy, by 4v 5. oL




= It wculd be illoq.i.cnl in the e:t\'eme to cmsiqer Groti

*and ma]esty which must ‘alvays ‘attach to- his ofﬁce.l

:to the itaEe.

necessanly concemd with the common 9004, is “open <o mch

t.hah:

. a moral qual;.ty vh.u:h attaches | to u: by vu:tue of.
havmq as qranud by the law of: niature. uow Htgle sower.

the Tav of fhé state: ‘has, thenr if ‘as soon as .\.r. fails in the

Eulnumenc ‘of ‘its natural’ d\n:y, uxe lawiof nat\lxe ta)%over._ fe

* ‘his aut)mr.lt " thll is atclear

dlcan.cm of tha prescx

he

ofﬂ.ee is su cleaxly atuched to? the ar.al:g rather than J.ts }

indiv:dual ﬁub;\s t orowner “that to revile it vnuld do ham g

Funher, the’ matter of government; being %

cn.t:.cxsn. and hence ‘care nugc be -taken: to ensuxe that it be |

proteched at least insofu as ‘£o enahle it w i\mctlon,

vi‘xS  Te

iv, v "J_i 'J.‘hh de;pita thn fact: thgt alse-
id t.ha sove:eiqn Ahaulrl be spared. See supra, Pe. 37




Ly
lav that contracts must be obeyed.® ' As we 'saw, thie binding .
force 6f all positive law is derived £rom natural law.? 1t

is a principle of natural law that rights legally establistied
and mcludad under legal rights or

' aught not to he» vmlar.ed,
; 1 rights a.nd, corréspondingly,

facultles are

contragtual -cbligations.?

Tlus is thoraughly ccnslstent wu:h

ora pasaxve execuuon

Gmnan theory, and serves P 1man1y to mdicate the real

cunfh:t in'whick a - citigen “fdoed thh an unjust soverean

finds himself, ' :
- The * state, after a11, is the mears. to his realization

as a; xat:.ona -bemg, ‘and order and nhedxence to’ soverelgn
aur_honty, as, constituive of ‘the state, are a means 0 that,

end. Grotiﬁs agrees with the ancxents that "xznqs rece:.ved

‘_auumnr.y in- order that mer might en]cy jus ce"’s m is alsc
; m genaral, rulers do premm:e public

'happily true. that
tranglulity, l;he;u: devzat ons from this "stralqht z:oad" being

5 1471 reaBonable thatimes shopld réquire ‘some
means of oblxgatlnq themselves one td anuther, and the pact is o
"the most natural method maginable. i,

2piol.
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so infrequent as hardly to'warrant notlce, especxally from .
the law, the law deeming it-well to deal ‘with generalities and.
aarit its inability to: deal with all, cases.

Further, the staté is.a product of man's will, born of
his nieedfor, soc;ety,‘lf and. remfozced by his weakness as an.
- mdwmual. It'is'a voluntary assocxatxon whereby we may

achieve collectlvely what 1nd1vidua11y would be beyond our

The, guod of the Lndl.v:.dual is compnsed Anx the pu.bhc gooa.? i
T We ourselves have authonzed the soverelqn s authcnty and "the
; acts Yo which we ‘have given our uthorlzat).on e make Sut otm."*

Fuzther, the const1cubed ohaer is approv 4 py. God hmself.

I€ is clear, ther, what an' "exceedingly weighty question

it is whether ‘to offe)\ resistance to the sovereign authority, for

7

"no one wishes. to bring harm upon hirself";’ still:less to bring.

fiakm to others.?  The constituted ordér contributes to'our good.’

- lg¥ BT, chl ivi3.  And Bk. II, ch. i, iX.2. on "
sovefeign wrongdoing: "A thing whose usefulness is: impaired only
in part does not at once cease to be of use." 3 T

2prol. ‘16 z, - .
7 ; aieh




g

To state the matter of the abed:.ence appropriate
to the special subject of sovere;gn auf_hoxity in its. sunplesc
form, then, kings- are superior to people, and no one acquires
a legal right against a'superior.l But kings themselves are

- bound by the -law. of nature, aia a5 soch are ansversble to God.?

nonetﬁeleaé, as surely;as injlﬁtice on the,| ixt of the sbvaxaign

—in no way d;mnilhea his pwer or curta;ls his right to- exer::ise

autho:ity‘ so, too it is equally clear tha: xc would be’ qually

‘wrong' Eor ey ubject to obey any coi
.3

and of.the kihg which i

t:rut:h Grcuus considezs as prbvan
4

5 'manlfestly wronq. : such

both a priori amd a pos(:enon A suhject may not. he pemitzted
L to stand in mm-al ]udgemenr, nf ‘his supexiox, but as surely as
that- superior is- a.nsue:able to the lau of nat\u'e, as sanctioned

by God, so too is:.the subject answerable,. even 1f this mganu dis-

obeying the “commands of him to whom obedience is ‘owed-and against :

whom no right can be acquired. To'shed a dufeuné 1ight on the
 passage already guoted,® why else would a suhjecr. be held mxally
Gulpable for having "connived with' [the king] in his offencen...»

f_hrouqh szlenca. The obligation !.ncumbent on the citizen as

" a result of the qoqxal contract ‘cannot ‘diminish the obligation’

JBP Bk II,vCh. xiv, vi.2. ‘"

2pp° Bk. I, ch 11£, vit

BP.BK. 1, oH m,, 17

Ihxd. "’l'hey would be say:.ng what ia true and is ack-
nouledge amnﬁn- good ‘men.."

S\_:gra, p. 38;° n.4.‘ %, 2o .
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pl.aced o i by the law of nature. Society does not destroy
‘nature; it £ulfills it; and volitional law can only command

.or prohibit what the law of nature permits. Of course, resistance
4is ot to be encouraged, nor is it, légally pemisssa@e against.

- a sovereign who has not broken the:terms- of his Contract with

" ‘the people. But'it is always morally permissiblé--and.indeed

certai

Purthennore, the tight of resistince doesindt always_‘

:emam at the passwe stage in the Grot:.an state. Gxerke

gm.n(:s out that even natura]. law theorles whzch (when

discussing the rights of the. sovereign “an_entity" sepdraté

 fxom ‘the people) vest : ahsoiute power in the sovereign voay,.
‘reserve for the people both the right to the- fulflllment of
the. contract of government and the right of regaining sover-

V‘;‘Elgﬂty ‘upon ahenation 1

Grotius' theory does no less, the
people resetvmg even the leqal right x:o fesist a soverelgn

by force qud. 1£ pécessary’vith death if he vlolates the

specxflc const tutlon uf the State whe by his’ power l.s

It is & \‘:enet of natural 1aw that

onférred and defined

¢ the constitutioh be binding. ' In. fact, for GrGtils, all’hutdn

laws' have’a "beRign resevrv tion"in. favour of natural necessity.>

1erke,'cg. cit.. pp.. iAzd5.

1 238p BK. 1, ch. :w,, i
¢ people has ‘placed a-King
daws) 'his.acts contrary.to’ thos
them, either wholly or in-part,
.."people . has presexved 1:5 own nqht

358p BK. 1T, ch. i vii4, and 21 o direst’need the
pnnutwe nght of user -zevwes, ;as if communxcy cf ownershlp
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Far, from Femaining forever passive; then, our ngﬁt may - 3
become an active leqal right when a legal contract de:xv:.ng its
binding force from’ natural law is vmlated; or a moral right
_permitted to. :meact upon the legal order when "a greate:

necessity,;":a necesslty in favour of natural law, demands.. - .

How' then is resist;n ‘€0 be viewed? It is:a serious

r undertakl.nq, nct t0 be entere J.ntc lxghtly, a 'povierfux’riéh':

- bt one -in"the’ exexcise thereof one must tru].y assess whethar -

urpose ‘of saclety" will be better served by

Tong suffszing s}me mattes alvays be; assessed

“£rom: the pcunt df vxew'of the reason for<society's: ex.l.stence,

*'and® of 'our having Limd ted - our freedm\\ vol\mtarily, and’ for me

sake of a better ‘end’". one could regain the unrestrained "
freedom of the state of nature, .but’ ne would still be compeued

(through expedienty). and impelled (through sdciah111ty) to

The choice iis lndeed ﬂxfflcultp

seek sociét:

; It is in the light of this understanaln’g of (Grotius'
work too that his denial of ‘popular’ sovere1gnty and indeed -,

of. government ‘as existing "foz the sake-6F those governed"l !

can be: axplaxned. d‘he end nf saclety is.the creatxon OE that

“oxder ‘and tranquxln:y, Jthat i »_ uf 1ega1 structure, .

e had remained,” since ‘in respect’ to_all hul!\an ].aws-—the law of:

5 3 we
have been so ad]usted that in case of ‘dire necess:.ty _theyiare
not bindin k ‘




‘

be, if some sort of autcctacy 15 umply a pe

is a serious Sne.

- §6 =

different forms of state, some more efficacious than others.
Obviously those’that work best in: Grotius' view (and I think
~ . .

this ought not:to be taken as anything more than a personal

. preference of the.jurist:Grotius) are those in which power

is consolidated. As is' his wont, Grotius has decided the

matter by examninq oth what is and what ouqht to be. ‘wné s

1

can deny his Eindinq about "what :.s"" As fm: what ;nught tc

sonal, chm.ce .of.

Grotxus, yet. hxs 1nsistence that eve.n when government m for

Y affected, Ais a statement which must be accep ed as

logically an¢ causally true zf the state is bcth to exist

and’'be 8ffective.’ " e B 4 :
Feace and nrder, then; are {}Aluabxé- and ‘Grotius

is hardly a defender of ‘the "Rights of Man" as \mchanged by

the state and forever giving him a clain-against it.. But his

'ﬁhi’iosophy- is-ndt one of political quietism: 1 order s the

means tor r_he end; the end is Society "not of any and every.

sort but peacef.ul, and ozganued accordmg to the manner

of [man s]

teuigence. Tha questmn whether to zesxst

and one Hhose answer may " not ba conducxve

1o %

" AaBP B, T,.ch. iil, viii 6. "What shall T say\'dif hiee
‘fact,. that no: republic has-ever-been' found to be so democratic.
“that in it there,were not'some,persons, either 'very: poor

people ‘or’foréigners, also women'and youths, who were excluded #

fzom publxc delﬂ:eratlons?"




we have to gain is certain to outweigh. what we will 1ose'r1

M g -The state may indeed have the “greater right" over u:

3 .i

.is.mot the only richt, and the greatest right of all is

that which_stems. from our yery nature as rational: hemgs.

the rlght of the la\l of nature itlelf. 'ﬂ:e ilw of'thﬁ Y
sbate cannot. pouihly take px:ecedgnce over ﬂ\e 1aw from HMch

&, iaE sprj.ngs ané'i«n which it'has its. vanauy.

soverexgnty enjuya pncucu ass thhin Do Furs asus ac

It has haan lhawn that illimit:uhuity (aa o_ppo!ed

v (i +5 to.limitation by mothet WiT1) and indivisibillty (as dpposed.

to \llvision among" wulsﬂ aze charattetistlcs ‘which follow -

1ogically from the definition of

‘veraignty as a povez not
subje’ct to another will. similarly ‘it fouows, mf not logically
i :_ ‘then at least:in order that thé state be effective, that duch

&L B g suveteign pover ouqm: to be obeyed. xn"ochax"voxas. :the

v b eshhlislment ¢ the Taw of & n-x istance is coincidental

il : with the origin of ‘the stat

" al!ﬂ mka.s the iuportlnt dxm::.nccion bet:waen rights and: the

manner of Posessing “them Sovereignty. asa n.ght'cf the

h— state,

ch., :
ch.id, vui 10. l, in. upeaking of whether'Christians should go o
ar, .Grotius-says ‘that both’ capital punishment ‘and just wars..
have their origin in. "the love of innocent men;" and ' Chrii

a qreacer and more, just” 1ove_ stand i.n the way.

JBP Bk, I,rch. L:u., b - TR

an s
an).ples of loving one's ‘fellow men'ought: to: be obeyed \mleas B

as'its: efficient cause. “Grotius\ -

W
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in'which it is held and exercised in particular-states, and

‘hence in essence is not to be affécted by these accidental
‘attributes. Hence,sovereignty-as such may be conferred 8
T “either by election.or succession;l. far a short or:indéfinite

pex‘foﬂ of time;2 and' as a right of nse, temporary or permanent,

or of tuu wnex‘shlp.3 The particular iode and condwions

of its ex).stence axe dependem: upcn tha partlcnlar cont:act

of Bnclety nperative‘» the‘ s‘tate

The xtreme unpertance Of the Eocietal contx‘act B

W for Grotlus 15 evldent in hi de nlled dxscusqmn of the exact

vnat\x:e of soverei.gn powez' under (:he headings of prumlse,sv 5 e

i divuzbllity, “and af’enatmn.T In do far ‘as the matter is -

nct to -be gudged by the law uf natu:e, all three serve to

dimit or chazactenze sovereiqn power only in"so far as-they -

are clearly lncluded in the foundlmgcnntract of ‘the State4

The promxses of" sovexeiqns as SOVe!elqn, for example, are to

1.1131= BK.'T, .‘cn. ni, £5U5

885K I\, ch. 1, =1 I

3.7317 Bk, 1,\ ch, iy il

v e S I here use the tem tn refer to: the partlcular concract

ek E denoting- the.character-qf. a particular state or .society;.as, . &

* opposed to; the original k;om—.xact of society denoting:the’ "« . . %
transxtmn from the state:of nature to the gocial: state.: ™, (il
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be_ Judged by, the law of nacuze,l bk they do not limit’ the
exezcise of snvereiqn ngh: (in:a strict sense) unless the

right has beén originally canferred with lxmitatmns.3 Further-

more, ‘the soverean power caxmot be divxded, even by the sm}eréi'g-n

himself, unless that aw;a;on is’ stnotly provided for at

 the ‘inception’ of the ‘state.? for ‘the right 'of allenatlon,

ﬂ’lls does ndr. ctauh to sovsx 1gncy in eha ame way i€, does &

tl\cnty has so dEcrsed. Ih fact,

,ﬂpcssessmn of 50 reign

alienaticn i hot a natul‘al rlght, b\lt one, introd ced bY

vian - As such it-éannot attach :.tself toa SibJect: vnthout

‘red; ‘and must always defex to- natural right in

times of extreme nenesslty. g

Grotius tendency to, describe ‘the wo:ki/gs/of the

tate Ty terms of a partmular ccntract govermng xt 1eads

o ch'. i, i andivi.

Try o i, vi
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to several major problems with his work. étto von Ciezke
points out that it is & seriois problem with any social

- contract theory which posits a pact between society and
those in whom society ‘ests-authority that ‘it must necessarily
view the people as an entity mdependent from the sovex‘eig’n.

: vhthout going as’ fu as Gierke, it can be uid ‘that this 13 a

in Grotius' theory which Ss particulurly disapy intinq

'ven his deﬂnition of sov‘ereignty as existinq in the state

2

.as the ccmnon and the ruler. as, the apecinl sub]ect of pwer

.1 Gxexke conbandl, o

ver- fully achieves the notxun,

s0 promlsing in his anginal definitmn, ofsoverel.gn!:y existing

in the state as 1n a corpoxar.e whole,3

a body "entitely filled:

Having Lts arigin. in'the individual: and agreement among

the stats ‘mever adlu.eves a personality beyond the

collection of individuals in relatxon €0 one arother.® “As such,

Gxe:ke, op. cxt., s 53, 2 “
i

zm BK. I, ch, iii, vii.

G JGierke,-gz. it 45 dutinquishes bétwien & i
corporate body,. a trie unity (universitas) and a collective . : .
body or partnership (societas)-where the members remain distinct
despite their connectIon. . There is.much textual eévidence 'to - - ..
show that Grotius uses the term in both ‘senses, but-in-his '’
overall philoiophy, he ‘fails-to develop adequately the nature

.;of the ‘state as-a real Juristic person,- :I°do not wish ..

to:'suggest, of course, that 'the Gierkian theory ‘is itself ’
without ‘problems, but I do think it is vnluugoe‘ n helping
articulate :that: inotion of the state as'a corporaté unity-which
Grotius seemad to promise, ‘but never. developed.

Adu ik u, ch ix, m‘ana ch. i v

£ Shis is not 1ass‘ ‘Svident’ in Grotius darivatiod of inter-
-national law and rules governing the relations-of states from.
private law and rules qovemi.ng the relations of i.n ividuals ~

\utlun the scg_t;L 5 5 L




‘- In other words; only t?e’}ac.tal subjecc of snverelgnty u uly

g retains ‘the ' scvereiqn right. The people continue to en]cy.

: ment among the, twc suhjectl.ve wxll LBt o precx[u(:at

=y

then, the people rgtai’nsAa unity and personality only in'a
superficial, external serse. As a result, the true cause - - ]

of justice in the state is lost. The state itself ‘as -founded

on justice.is no-longer unified by it. . The people possess .

no rights inkereéntly and by nature-as a:true subject.of. . "i.

»s‘cvereigr;‘ty‘ for they axe e:in f‘_ied' only in fcz’m

saying that -they shax:e aclvereignty‘ 'rhe:Lr rights do’ not“limit

the soverexgn authnzxty as sueh of course the people may

problem in a* div:.ded soverelqm:y 15 not to pre pxt‘ate agree- ;




as ratfonal. crdtiusivas Fight to fear a ‘situation "in'

which “the kmq on the one’ :).d.e, and f.lm people on the
: nche:...lhculd be trying to ta.ke cognuance of the same o resad
- natte:, each by vin:ue of 1t.s _power, " but 16 is a major .
i £law in tlul f.haary that he falled to resolve t_he duality

- of mlex and people into a um.ty of the’ sovpreiqn state.

'rha greatut‘problem x:esulting £ro|n 'Gtotins' fauure

a. patri_mny, with full xiqht nf fransfax.? In; this p%rticulax‘

mstance, sovexe!.gnty wmlld seem hardly tu be different from”

“the possession Of it The fun sovereign right is vestsd in
“the individual (or individaals) “whio possesses ‘absolute pow,er. s

‘ Grotius-did, of course; attémpt to differentiate between the: - -

,v!oveﬁiqn, as sovereign, and the sovereign as px.l.vate person,

.but ‘the latter'was lu.bgect to the laws of the. stat unly in sc. far

as he had not been released from them by tha lovaxexgn as

-sove\:elgn, and never so that hs could be punished ‘for his:

2 'umngdcmgs X
Hmre i.mportnnt than tl’uv', thouqh, mu paxtxcula

vmannex of )-mldinq sovereign pcwer (as -a'pe trimony) would seem

¢
‘alf ogethe: to xclude the pecple as a subjact £ loveteign power




and even thougll this may be a perfect].y acccptuhle form of.

the state in Grotian theory (it bemg necesnxy to afy only
what is legally possiblé); yet sm:h an uxnngenent would seem
o stand in glaring opposition o vhat is mmded by the

expressmn of lavexaigm.y asa right horn with the state luelf

o as a prodm:t of theé free will of llan in accozdance vxth lu!

nat\lrF/and hil taa n. G:Dtl.\ls npeakn of f.he utate ll! that

because i.t ‘is. formad by vuluntaxy ampaot. As uch "the -

ts must bev n\aanureﬂ froln the

H.ghr_ ‘of the Hhola over its |

nngmal intent whiuh ve ‘ought not to bel!.we -was such thnt

¥ 2t . the body shouid have the zighl: to “eut off parts Ezcm xtaelf
‘ana qwe then into ﬂ-.e power ‘of another.?

1If the state’ is. composed. thus, it u inconsistent to.

i J.magine xtn component.: parts or- t,he pattxel to Lhe cnmpact; K¢

' they individuals or qmups of mnvmuam having fenounced "

cample;ely ;hdx 1nlte:est in_hhe gqyernment_ or the sta;a u;

"'a whole. 'This'is of 'csuua 2 Tegal pollii:ility in.the Grotian

* theory, but: ‘surely it is nut the "original anenuon" of . those

entering society my mre than the p-rts may. !mve been supposed !

~to'have; uriginally intended that aovereignty over them could bn

allanated withouc their can n Further, uove:elgm: as'a




vpatrunnnul :ight would seem far -removed h:om the ougxnal 8
nitice’ of1ovgreignty & the "first.product? of tHat essétial

character' in a people vhicb 1s 't.ha fuu and periect union
wl

of civic life." To reduce. the -xoll of the people to ,t of:

5 :mely hzwi.nq made -the orxgmal choice of either- sociecy or even

.the particular Form of government within the’ state’ (vithout -
app a-l or chanqe) iu to u].ienace :hsm £rom that vaxy ned

r_hrcugh Hhich theix mamingful existence i.l to bs realued'

thmgs become wox@: or “that of ."manit'ene vmng" failing
4

to curtail the loverexng pover;’ or the need, for su.b)ects -

cheerfully.to enduxe the injustice inflicted upon then by ‘the

Gmtxus atf_zihutea g

cparice of him who Holds the sovereig-n power:.

b

(man with reason; but in such a situation it seems’

reason,”as

Hahbelian theozy .is mefu}. nnly at- t] P

170280 at tines this: voufd: seen £6-be hmuy
-atall (JB iii, viii,3," 4, and 5‘)




L
Sk {
5

where man perceives, society ‘to be .a bettér course than' edch-

for-himself. “Man,showéver, and man-in-society continues to be

zatmnal, and ‘the nature of. nis cmmm.t:nent to the stat

instead a contmuing reaffimation of: thac othlnal Gommi tmen

As déiJodvenal theonzes, the subject is pzu:t of an "aggregate"

'gruup, che snppbrt he* offers the sovere: ign authouty |is notthat.
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usurpaticn, thosé who havé'ndt acquired a legitimate right by
,long possession are due obed:l.ence in essem:ial mtf_ers in order

that the state nbt be’ dlsturbed L givoe adsobedlence’ds

perquttea in. non—esaenual matters, es‘pedia’liy"f the.usurper

is attempt:.ng to establlsh a 1egitxn{ate right therPJ)y, the

‘matce: vould' beam €6 be: eecmed selely n teims of the internal

tranquility “the s:ate, w),th ro atts‘ntlen pald o che legit= _'

¥ macy of the’ r.{ght or, more ullportaht, the consent Of the people.

“In-tyranny, despite’ :he necessity of' basl.ng the legal urder of .

v‘the state: in justxce, Gratms' ruler may. quarantee nrder and

relat:.ve peace,’buc do nothing for the good life’and justice

an:hm the state! A tyrant; after all, may keep che contracr.,

and t.: 1 be a tyzant. Agam, the " form. xs not adequate to the :

expression of the necessary cuntent 'chau of reason of whxch«the
0

i ‘. 5
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contract Bf state; He is at fault in reservlng for e peaple

e - ‘a right akm £q the right, 13 saverelgnty only when necessity

makes it clear; that what was onqmauy xntended in the fomul- &

at:mn of the state is belnq ﬁlwarted. Otherwxse, the| people as

s Jectum‘ une is: never:

gt ¢ sovereign right.::

Yet, in the. end, Grotxus is not unfa].thful to ms

ms aovemgn is"not Hohbes' soverexgn, >
02

L s R theory of 'state.:

as gréat as| poss.ﬂ:ly men can-be 1mag:med to make gt at

. -once both the proteotor and the creatnr of the people who know

no exxstence except in‘him. . G:otlus tetams for. the: people,

< as. ind.ividuals, a 1arge bcdy of rlghts.’ Furthemre, his

sovex:eign even 1, ough' possessed of sovereiqnty as a patri_monial

right,. is the guarnntor of our well belnq, and while hs is not

in fact powerless to do wronq," is accountahle co God ‘for -

“his adherence to hatural law and divine law.- And Justice, %

ot cnnsent or contract, is still e.tre-bams qf the:state.’ ‘To

R B quote Tooke, 1t would seem, then, ﬂmt Gxoc;,us' posltion

was in'many ‘ways realxstq.c

e’ todly notice of the individual”

4 and the corpcxate aspects of a polxgxcal commumty

Sovereiqnty i5's0 defmltely a gal concept in Grotius:
¥ that I think it would be a misnomer t ply it to the right of
(' the ‘people in' the state of nature, although Gierke cites Schmier,.
Kulpis, Hert and Iskstatt as going 'so far
“ag:to squest that what Grotius means.by sub tum_commuiie: is‘ i
riothing -more than -the, ongmal- or:inhérent majesty of -the people
i (Gierke, op. Git:, p. 334, n.4. I cannot hold this view .as T
think Grotius clearly meant :subjectum commune to refer toa nght
- .., of the people to sovereignty after the social cContract, althouqh
as I haye’ ‘shoyn, Grotitis"doesn! d

- z’l'homas Hokbes, Leviathan) ed' and abridged with an' Titie
duction by 'John Flamenatz, ronta'm hilosophy Classics (London
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clennllness is next to godlmess, he accepted &;omon condent

néxt ‘to Jusnce " .T.n the context of commnn\bx dec.l.sxons

and’ l;l.fevv, he was concerned ‘to’,allow the fullest- individual



of ~the !cal‘.e) - that which i

Bﬂd the relation between the two. It 1.5 ;ufflc; nt h re.




i commanded or for
: pemitted‘. % uf course, s:ot;us was concerned tu»shcw that’

‘much 1aw which-has i

their exte:nal relatl.ons w’l,th one another 'is 1mx|ked1ately

- suverelgn Will; ‘in the external auangamenc there is clearly ik
: “

* “Prol. 4
“i-. ferring to laws which are.in.force'by custom-or common usage,
“but. ity

- g0 =

obligatory force among nations is also that which is in
accord 'with' rational .and social natixe;! and is therefore
part of" the law of-nature in‘ the strict ‘'sense of.being either_

b dden by it, as opposed to heing merely

ttruly, and"in all

n external appearances only

Therchlef diiference be een ‘the leqal azranqament,

of the: intex'na‘ arder and the leqal arrangement ‘of states in

evident.. Whereas in the internal order, Taw is easuy aﬁtubuc-

able'ts a first Boint, the ku.qhest: -authority in the statd, a

‘no superl.Dt pewer from whose wl.ll such law emanates and by

only

“whose' power: n: is, enfotced States exist. as; it were‘

aldi, and the sanctions used tc ensure- complnnce axe not neatly N

258 BK: II; ch.,vi.u., v. and Bk
vii |, Of ‘course h\.m\am law, including the daw: Qf natioh
“nature, but never:contrary to- i
pe\:m ts is,. St ctly spe: ig,.-.outside aw of nature pmper.

As I :.m:erpzet this: paasaqe Gxotius i.s T+

6. not possess the, quality of‘moral ba; eness or necess
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is for ]ust such reasons that nany modern'day’ legal positivists

deny to urtamatlonal law the name of law.

Tf law is defir ed solely in ‘terms of the highest will

dn ths atate, and chnt-. wiu x.s def:.ned as chac whose actions

n:self to a hiqhex authority. I have already sh il

hin the stace, even though hw is def:.ned by' rotius as’a

product of soverelgn wlll, comnand nnt alone snffament to

charact:grize ft.. s;nce law: “is first ana foremost what is “just,

‘Positive: Law must always be: Judged by ‘the. lav of nature,’ This . ° J

“is\not ko say thiat the latter always justifies - the overthrow

‘of ere fomer for pos:.tlv aw, as the cement of _the state, ‘is

to the: fulfulment of our nature, and chat

which gives pxacnqu efiect to those ‘rights to which natiire

_ent tles us. But the fact that ve can and must cont:.nue to !

sanxflr:ant 1n Grotius . theo:

The dx fl.culty in the mtemal scheme was tc show how

‘thh comand and reason characterlze {aw. In the external

: order, since 1aw cannat be : haracterizsd as command, the r'1e

" of'the law of niature ‘is more ‘éastly :uscem 1e. But besue

discuss the‘content of J.nternatlonal Law, let us, J.onk once

agam at its’form, ‘and “assime for a mament that the Lnternatxp a1

" lpaward puribasia; 'inepPlace: of Phllosophy iy Inter- -
nacinnal Law," University of Ferms lvania’ Law. Revlew, LXXXITI,
o g : :




order coild be arranged in such a vay 45 to define'it in .’ -

i terms of a sovere].gn will similar to that operative inter-

nally in the state. “he leading Junspmdem:s have poj.nced

out, £his would: teally mean positing .a system of - law that.is ”

theonscs cj.early view: hu arranqeme.nt as.a desxrable solutionn

t:o many uf the problems posedwhen internatmnal J.aw s ot

of: command, and sinc 1aw as ‘Command, plays

o G:otius' cancept of, 1ntaxna1 suverelgnty,

relauons.- S

it is a gimple natter, perhaps (:ca simple;: o axaw an

anAloqy between :individuals: in the: state of nature and:

An vxdunl sta(:es in relatlbn 0 anet anothe . Th‘Dse who wnula

dc S0+ must concexve aﬂ states submxttmg themselves to a

central authonty in )mlch (:he same vay 1nﬂividuals ‘dn, a tate

Hobbes, Lev:.-athan, el xiv, As ‘cited hy Hexuch ‘Laut pacht
"The Gro::.an Tradxtim Ane xm:e ationnl Law;
2
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t0 the individual. ‘States are different £rom in:uvicluals.1

They are more. pcwerf\xl, a'variety of political fotces and

influences, dre at wark wxf_hin them, and their. order consists
sof individuals ‘alréady snbject to:a supreme-authority, the

suverexgn anchonf_y thhxn ‘the state.

of + the state } anthemo; whareas the bcnd between naividuabs»

in a state utams ‘from. a hust of Other scurces bes).des weakness

I

G:otxus havinq alrendy emphasued soclabxuty) -and modern

psychology and sociology contln\xal‘ly assertlng new- theor:.es
X . " ‘about soc:,al bonding,. the new: \aupematxonal author:.ty as ‘an

FEBen B % Annty hot born of the néeds ot nature of lndlviduala, but.

© exis ting to wonitor: and: cont;rol entxtxes already sovéréign

*in t:heir own’ right, would fall prey to “the. same problems:

; 1 " ~ inherent- in any 1nat1tution prnl\anly chazacterized by pure'

Indead w heteas Y8,

. one angﬂmez

" entitles in relation

soveze.\.gnty Jof pure force amough- unjust, may’enjoy umijted :

¥ - Xpound; ‘op. 5 Bp s 73290, Eass:m, ‘éites the, failure::
- to’ recognize this mp tant fact -ag.one of the chief Te:

o .. why ‘modern internatinnal ‘law failed to provide a theor;

s 75 iTsuited to, the facts of ‘modernintérnational life as-classical
_intérnational.law was to the facts of: seve eenth and eigh\:e nith
century+international- nfe. ‘
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success in thé internal state, itv is contrary: to the very
notion of sovereignty among sovereiqn states.

/T£.the internal soverelqn i5 a will 3 11].1m1tah1e by 4. - ‘)
ariother will, then 1t is logically and consequentlally :

1nconce:.vable thqt states organxzed mternally m relﬂuon ol

to a st poi.nt of soverel.qn power: cmnd suhject thémselvés

to a supernat onal soverezgn 'l‘he authonty of the BDVE!.'e].gn

entny woum e contiually dapendent on.the - will. of

“consenting scatea. The ‘situation wculd be analogous goh s R e

 that t"Bk& 250 oh where Grctl.us rejects eha

P contentzon that they who invest authorxty Xn another are

supezior to him ‘on.the grounds that ‘this would necessitate

a relatxonsh).p e effect of which" S “continua: 1y dependent:

Jarate T s omg the will'of the consti uent authority. Such a relatlonshlp,

accozdinq to Grotlus, cannot conseunte a situation wheréby:

sovexaign author)ty is confer:ed.\' e g N oy 5 i

© i dental 6% dnkernational acticns based on will(or

"reascns of state”.as _we would texn it~ today). is’ strongly. ' .

‘by his refusal’to -allow .a‘state to ‘attack anelghhouring :

ower threatens: that. state's existence (JBR Bk II

The Same poin is exhibited qenerally in hx
ch




states can be achxeved. In other words Grotius believes

thm-_ mtematmnal law and hm\ce wnrld peace ' ate possthls.

_Such’ is his reason for wntxng De’Jure Belli'ac Pacis:’

-convinced, by the consmezatio s wluch I have advanced,, that

there ls common law arwng nationsl whluh is vahd alike

undettalung t.o wnte upo the Eubjﬁgt. v'rhroughout the

pwez. If a supeﬁnatmnal ‘soverel.gn w111 is an nccmcewahle

(pex:

aw: possi

ST L Do

Grdti.us 1 S volitl.cmal

12l law;

as that wluch recewes the consent of nations. Just ds law

e dny the mtemal state secures r:.ghts and creacas obnga

. 'for’ 1ndlviduals m their relations uith one another, so

and oblxgations of states in intexact!.on. It provid 1) the

5 evén undssirable) entity,. how then is interhational




P ot i g When s sanct ions: estahllshed by law aie then- ok &

‘pacta Sunt servanda vHich:
1 3 ternational la
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natural right;’ and if perfected, 1£ made actording to the -
requirements of civil-law, a legal right, on'the pronisee.

Many treaties or cicntfacts between 'states have. their

~foxce smp1y by vixtue of e consent of £he parties; a.nd PR

their content mny elthsr establlsh the same | t:lqhts ‘as the

Taw nf nature, or. add some\:hi.ng beyond il:. Grutiun makes:

clear, 'huweve ¥

agreemenhs, that Ls, regardless of whather the conmnt of sucﬁ

Shay v czou\m point 15 really qulte nmple. chsanc' amﬁe

» L 5 v ch, xi iv 1. "Frum this Lt fullows ’\‘:hat
l:he obligation to pérform prnmises arises f£rom the! inature of
i immitabie justice,. which in its own fashion®is common to God
ax;d to au beings p sessed of reason."

Stn s~' ook, ‘entitled Naturdl Y Ber, D'Entréw?es 2
‘makes; for‘ our time “the same, point, which Grotius made: ;
I:hame is 't “both - the nbhq font to: obey the




L Pmmses -have -an inherentn mural force. They: hind universally

Zige

~ The obngauM obey that ta which one has consented is ¢

itself a natural law-tenet. "It is a “rule of the law of

nature. to ab:.de By pacts'(for it was necsssazy that among o s

b

men there be ;ome method of obligwng themselves tor one -
1

an

ancther, and hoother natuzal met-..hod can be imaqined)

because they are univexsally bz.ndmg. The pxapcsu:mns (-.hat

vas.a reasnnable and depe dahle way" of order:.nq xelac].qn

It 15 the role v’nlch the Loy of natux:e plays in

and external aove%elgnty. Just as within the state the .civil

cause for obedxence, 50 in mternatlonal relat.ions consent 4

the eﬁficient cause uf_obedi_em:q to ;us gentmm Y

'basic norn of -national ﬂiw) anit* the rule that contracts st
he kept (pacta sunt servanda: the basic.norm-qf intexnat;nnal
law) remain at the hypothetical stage unless ‘tfey ‘are actually,
the case. The test of their.validity, then, mist 1lie beyona
‘theny but the récoghition -that the u_’{tl.mnte test Df the

, validity. law lies beyond d'itdelf is nothing but’ a” natuzal.
¥ law propositiofi, In an amusing word of gaution | ta-ﬂ L. .A,
iHart; d'Entzdves points out that the game analogy-is all ‘viery *
well for ‘defining the form of law; but, ||nl:|.ke cricket,® in .
law one nedds toknow not only how'to plny tHe game, but
Law after *311 is more 1mnaxtant to us’ than cricl it

a game O P .

-lrm_ 15, -

“2prol, 4.




the final Gause is. the achiéiremenc of a legal eder which is
“consonant. with the nature of & society: o;f i aiviauals or
nations endowed with reason. Law, then, b¢th within the - ; {
. state: ana within the:world, must be just. | ks '
",_It is precisely because Voliticnal 1w, sihether municipal-

“lav or the, law of nations, is just, that the law of natiofs pro-

“perly deséwes the.name laj Ons may - compare a qucte £rom ¥

“ . Hosker "'I‘hey whe' axe thud agcustonied o’ spea.k apply thé

"4name of Law unto:: that only rule £ workmg which supenor .

‘enlarging’ the’

authorxty imposeth; whereas we. somewhat mox

serise thereof. term any kind of zul
1

ox canpn‘, whereby actmns

are’ framedy a La

In otkher»_words, ngither a.supreme_la_w—

maker nor' an effect1ve anction-are  necé y. tos the creatic

of law.: Natural law dlctates that the:e be legal order- amonql

nations. It is’ for tms reason' that whereas ithih the state

. the Will.of the sovereign must be- mcapabxef of 1:Lm1t by . another

111, 'in intern: ional rn'l:hnn che same. §
' 2

can be _.'.
: Sbuﬁd'by the! 1ai of nations.? |1t is a tenet of natural 18w

'tlhat the 1aw Df natlons whlch ;I.S properly and tzuly» in, all

¥ zespects 3 as Figgis say "The,

B 1,

HDO er Of the “Laws nf Ecclesxastxcal Polxtz 1.

R T zThJ.S expla).ns, for exampie why sovere:.gnty ‘may be vested
in-one who is boud by'an ‘wiegual ailiance. JBP BK. T, ch. iii,

. 3That :is; as I have said, the jus gem:xum uiiich 15’ riog
contrary ‘to ;us natuzaie. 5upxa, . so, .3,




- it expedzent 0" bond together un er a sxng].e

Cidn. order o obtam-an immediate advantaqe breaks down hat byﬂ

1
Figg
guated in Edward Dumbauld; o] E- cit., p. 136, n. 138.

. fundamental basis of tne wmmisyscem of Grotius is the: claim

that men- are ina sucxety bound toger_hez by 'a’ natural law

wh).ch nakes p:omses “binding. ! s At its 1ncept19n, then, intef-
nauonal law. was ‘the expression. of morality in the world.2

Grotlus lnakes 1t ‘clear that in the 1nternatlonal asv

well as ‘thée nat;.onal scheme, the law.of nature command i socxable -

behavmur. Th:.s is no& to deny that sltatas may ‘sometimes f;ng

nternational

law; "Just as’ the natl.ona]. who Olates the lnw Qf hl.s country

B

which:the a&vantaqe ‘of himself and his ‘posterity are for. a11

future t1me assured, s0 t e state which transqresses “the Law i

of nature and.of nations cuts away'also’ the bulwarks which

) safeguard its oun ‘fiture beace.3 But cxotius is'not’ Hobbes;®

he is as little'a pESSlnu.St about the nasure of states as

he is about the'nature. of i idualss

states which, unde.r the Hobbesian scheme, would have no need il

of un:.cn to.survive, must submi themselves to mternatlcnal

law.  He continues,: "Even'if no advam:age were!to be contemplated

~‘fom the Keeping of the law, it would be a marl_t_‘of wisdon, ot

i, Die Verfassung des V&lksr:echts‘gemelnschaft, as

L
I owe rthxs formulatxon of the spxnt ‘of Grotian
philoséphy to Pound, op. Git., who views modern international
‘law.as ‘differing £rom ‘classical: international law in that the
former ‘attempts ‘to. put morals in. terms uf law, not law inm
terms of morals" (p. 79) 3 5




sk di folly, to-allow ourselves to be drawn toward that o whi'ch

L e feel that Suir nature leads. 1" as'in the natiohal scheme;

‘so in the 1ntex:natmnal, expediency is not the reason for the

obligation to obey the law, but the- rotngordanion OF that

reason.z.

1

. Christendon hav).ng Seass ssolved, Grotius Sought tnd on1y

in natural z‘easun."

remaxmng qronnd for agreement among nat:Lan'

Cin the seventeenth century, g0 in our da.y it enables " Ee-

Lrpia A

sz‘ol. 16.°

s 2350 whokes op b '"219, points, out), commom consent: \ - T
o alane could sana:ion sucl E hnmaul acts as'devil worship ‘or massacreh s




7' inintemationil relatmns ‘cannot ‘bé aerveﬂ by basmq

s gentxum the will of a: supreme aul:hcrity. ’l'th ds Sy :

prec).sely “ihya supematsonal agency, even if ‘it were fleasxble,

cnuld not by x:se_:f titat] ‘a just: i ional. order: Tty

‘such’is the Grotian legacy.

Cin the ional state diimi

P soyexexgnt’y of the people and r‘\ue:}

'ﬁn;ty, S:.nu.larly, when the 1m:e;na

‘the Same.’

ault makes it diff:.cult to campzehen' how soverex.gn

states ~can be; he subjects of internatlonal Laws '. ust as

Grotius Eailed to’ develop the Acuncept of the state as a wheie

'when conslderxng its 1nternal structure, soin mcemational

,!elatluns he falled 0;0 make states themselves, as cotporate

ann.t).es, ‘the irue sub)ects of Lnternational law. ma .GierKe. : |
aigies) "Wherevex: Gxot:.us referred to.a "sub]ecf_" é, puhhc or
mterna mnal ngh(:s, he speclfl.ed ‘as such eiche the Erincegs

of else the@o?ums in the sénse' of: the collect:.ve coimmunity ,

- 'and he nﬁcen used the t l:etms intexchangeably.

Jus

as. the;

¥ Gie: ke,
.trans. by Be‘rnard Preyd
—1939). Pe 1670




 natural:law thi Xoxy ot r_he sevem:eenr_h century che indivldu&

- fcr

Bovexean vl\o neads’: “the |

: mr.emal theory of sovereignty,

3 state as ‘its szme r > ive in'i i 1 nlatluns

S aled o g e Tl My

Given.'that the concept of the state as a fundaméntal, = 3

% & : 5
Sel-cont whole-is so it to 1 ional law today, ™ "
“the abserice of such'a notion in Grotian theory marks a sxgnxficant {

difference between t_har. r_henzy and the modern... For Gmtuu, as

o s\: othet natural law Lheorxsts of that day, the save:eign

state in mtemtionu :elatmns is rep:ese.nted by the same

ntexnal s(ate -

SIn: facb for” Grotius, i Vap ok

Desptie: the pzoblen\s Whi this pnaented in the 5
Gzouus tendghcy o regard: ..

r_he specml subject of soverel.g'n authority in tl'ue internal

g

t_hought abont the relauons of: soverezgn taw, vhich made

1nt.emat}onal law pcsn.ble. T say. this sil!ply because for R

zvidence for th).s abounds in ‘Book IT,:where - 1lel, .
.is drawn between the. sonrces from which lawsuits; arisedand the
“causes. of wars . 'Also.at Bk:-II, ch. i, xvi. - Grotius movesy: -
‘easily from the rules governing private wars tq those governif g
pu.hlu: wars tnking intu accoum: only a ca:ta.).n x Lffexence




. #
. moral and rational mstrai.m:u of ‘natural law, div:l.ne lau, and

Wi nar_wnal ahates, tértiﬁed by vealth “from taxe »and trength %o

in society; then it was.a simple step ‘to tiansfér this saie -

ust and reasonable riles to states xe}resented by

, uulwxduah in intemaumal society. Afte: aly, the sovenhgn

©.-as the’ pe.:ﬁm/m whom the ute:esr_s and m:tx.viues uf:the

. state aie embodied was al.ready an xndividua]. fant1iar 1th the

anor_hez, in peace and .in-war, with total lawles!hess




i entity, capable of being gm.de by reason’. iy the world. As'" PR

such, and thig i's essential tq undezstanding ‘the G:onan

theory, his wul‘and h:Ls consent are:alorie ot sufncient o'

create 1nt rnatlonal la‘vh That which ha does and that to Which

order. Ne have alrea

g Lautérpacht; op. cit. - udes thase words
describing the' significance of Gx:o;u\s‘ identification o
state with the’individual.  He dlso indicates -the importance oF
remenbering today: that 'behind the metaphysical.state there are"




. mogt. stnkmg example of this i Gmm?s' ‘contentinn that, ‘even-

“in war, ze:nbucmn should be anught only’ aghingt, those individ=

uals who have themselves done wrung, it not belnq sufﬁcient .

"that by a ‘sort of fiction' the ey, nay - be conc' ived 'as! forming

» a smg1e boﬁy'“ & :
Bhle.

o . Differences in internal and external
2 - orders in regatd to indivi dual 2 ghts i

A Despxte this emphas].s on. th indiv: dual, amd tha fact:

that both o1l Taw and 5 national law. are d vad o -

-action’ wh!.ch belongs . the Lndividua]. as S mora]. agent would

‘seer to b glvén b:oaaer scope: and effect in matters:: concernlng

the state 1n .u-.s e: ernal‘relations, rathe¥ than internally

;]
!nus pmnably stems frum “the. fact that self-defence, ag one

af the pnmary qauses of 3 st wu, xa nlsc one oi the baeid‘

;" natural'rights f-the Lndlvldnal.z ‘Hehice an inriocent subject -,

e 1B s notbound by daw fo” sacnnce himself to the “enemy " for: the

“greater dood: of the stite:d Ko hastages“uqht not o b_e,. k

with Telationsiof ‘states.inter. sese, the more modern’‘trend which
“recognizes. that individuals have rights or. dutiés under .inter-'-
natxonal law: regardless .o exr state of origin, repzeaents a
recurrence ‘to Grotius _" :

L3gp BK. 1T, Ghe. xijixviid. ‘aha anéther exall\ple that o
individuals did nofDvote for, a ‘decision.carried by ti
fox‘ that declsmn, JEP HK4 IX,

majority should not. be responsibl
S xdy ViDL 3 ;

A Bl “chy iy oI "In nature thsre is mul:h 1ess
regard ‘for soclety than chcern for the preservatxcn of the
ivi And; I1, ‘ch. xxvi, vii subjects areallowed:

thémselives ‘even” in.a.war that is un)ust. 3

JBP Bk II, ch. xxv, iii,




‘in‘ey'cheinse'i.ves ‘Have ' done wrong: Grbcius'-'

_ays ehat “to ‘hold thz opposu—.e Vi weuld be to ‘assame what”

_passes ;. by tacit ‘or expre:sed consent from him to the state.l

Furthermoze, and ‘evén more surprislnq, Grctius allows to'the

the law of natuxe'

aivine 1aw’ux the law of nat:.ons, ohedxence

terest of - ‘peace and. orde: witmn the sba\:e., Dn the:. ther

and, “sibjects are

© £Xity"believe, the

catse” of the var: to be un]ust.3 Within €he

stAte, hnwever, smajects are powerless to. enforcea. right

aqainst the scvere i

4 offers ‘the’ argumen

BP- BK . I
ngm: over'one's 1

 owned by, God

e Bl IT )




the decision 't make war: and' tHe rol

SRR “wonder why butasunply to obey. He éheu pr'esei\ts s, oL

that,, when there is® doubt, oneé is M\md m take the safer cnurse,
3 -

“and. in :ms ‘Gage' tHe,eafr course is not to'tigne. For'tnis

¥ reason, too, the: charge that dxsobed;ence to .the suveteign is

a danigerous. Gourse. is di. 'meéed on'the’ rounds that d:‘sbbedience
X O

two ev. Ss

: in this case is the Tesse Anaito the- axginent

“that such“al prmciple nay precipitate the stnte s.ruin sihce.’

mt/always pc'sihle Eor thie sova‘xexgn tn make the canse

pract].cally ‘safer ‘course,, -although in many of <

course,, the practlca 4 expedxent often sup
h ;

£ his teachings,: o
ts the morally.

- 2sp Bk, 1T, ‘eh. sii,1. outTines. the: dxffexance o
psimasive;and justitiable causés of var!




5 severely Lini £ed upon his entrance into soc:l.ety

SiarstiaLnLy beie natural Ix‘lght totward off :.njury is

Fuzthemore r'Grotlus contellds £hat” it is pexmss' ible’

% a cordxng to. Jusnce to waqe war in order to free .an oppressed »

ople frum an unjust rulex. “Those ‘who are themselves; oppréssed,

however, ao not have- e sane riqht to reqaln llberty 1an would

-‘-appear

to he a’blatant 1ncon515tency T treatment of t ‘_ )

the state onaidered mternauy ami extern lly‘

however, an madvertent 1ncnns)_stpncy. Grot:n.\s clearly statas

‘that subjects ‘canriot Jastifiably ke up arms,” but that, "never-

4 thelass e w:.ll 'mt follow that ut‘_hers lm!y nnt take up axms on

.S

their’ beha!g In connnentan &n the. nherty or: autnnomy of.’.

indfviduals ox’ states, Grom.us s

ys that ll.berty ot e ekl

¥ attribute Of a person or a people n Ehe !ense that t cannot

be: taken,auay frof then' Itis a AT, qualiey in the seise

L3pp. BK I, ch.iii, viil

Vo R BKVL, S iv, L

ch.iiv, i Ccmpare my stat ement ('su ra,
ays i tis false to assume that-the ~individal's
fe' passes by, Consent, ; fmm hun to g,he seate.

Sump Bk..IE, ch. xxvi viii3




that all are,, in the state of. natuxe, born free, bm—.

s mot. a quality which one car es%to ,the State so that

{t is psfmi!slble for’ h“

. oppose authofity in or_der to

|
egain freeﬂcm. ‘ 0y R . T A

I thmk “that -the reason for this difference, 'and of

i Grotius' J.nslstence on the’ dlfference, can be found-.in the

rdtstlnctlon between ‘the sovereign considered mtemany and 5
tonsidéred exterrally. -1 have alreidy, stated,’ of courss," that i g !
. the "Same. sovereign. (and usually an inaividial  ér individuals, .
and alyays an-eéntity contrasted with the people a5 a separate .
entity) which constitutes the supreme aut] rity in the state ="
is 'alss thé subject of international'relations. Honethe

the enphasis on will s mich nore proncunced in Grot'gK::;y—\ :

when'the sovereign is considered internally.  In external

' relations, r?nwe\}ex, ‘the s{xpremacy £ Will, that is its. W
ill).mitablhty, is.not g factor, - e tie in internationdl

rélations anong- soverelgn statés. is more clearly the natural,
justice which all promote and enjoy tham'it is. mh;n the

!tate where that 5a|ne justice tends to be’ treated as though.

) g
‘i ‘were ja ‘product of the order which is possible only fhrotgh

ia sovere:_gn who is'suprené. Hence I retum to ny point at

: the beglnnlnq of this _Chapter that the role of -the law of

nature-is more easxly dlscernible in lntErnatlonal relatzons

lJ'BP Bk. ZI, ch xxidiy xi'.. Elsewhere Grocxus ﬂlstln g
i e gu:.shuhetween civil and personal Liberty: :




~ ) . o B, § £ ?.‘

. is 80 -essential an underpimning'of the c1v11 ord;r does not clopd
i . e 2 . .

the issue. - . Fgheg . I

" -8 Lest Ibe mistaken, however, T still think that hatuEal t ie

Sust e 15 4B souses o E HSolviL hond as sure1y’ as it'is the 7

source of the bond between'states in Grotlan ‘theory, and this |
grecisely because neither in' the world at large nor within -thé
M state cdn the xndxvxdual, either by the authcnty of the sovete).gn .

" of of arms, be st to, do of avoid responsibility for dymg,

(i that which if manifestly wrong.® It is-this principle, and.
: T 1
. this principle alone, which renders Grotius' treatment of g

sovereignty consistent despite the necessary technical and

o i supernual aiffes in p tation which y ) .
the doctrine when 1t is.: approacheﬂ from an mternal and from an i
external standpolnt. ; ) |

“It isnecessary within thé state that the individual ' |
be subjest to the sovereign authority; it is essential riiihe: b t
'existghce c;f the state that the sovereign will not be limited
by another will. .In matters international, the individual & .

. including -the individual sovereign, has rights and duties

which, given the nature. of.the order, are ‘ot defined .in terms
“Bf will ‘It is importantgto remember, however, that jus genmum e

ids xéot a different sort of law fxom jus civue. but the same
. g BB Bk. TII, chl i; st ; d W B

2vEP Bk. TI, ch. xxi, viiii2. "Gullt..‘attaches to tpe
J.ndl.V:LdualS who have agreed to, the cnme.

I, ch. iv, 1.3 spégifica11y.
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sort wut lafge. . Consequently, it is ‘the same sterexg-n i

" who' is hé}d of the state, and” the san\e }.ndxvldual who 1.s member

of the' state, th is at the same t me the subject of internatlonal

And as. shrely as the

ndw;dual must .take upon hmself
% o)

¥ .decldéd ightl . Both- rebelhon and war are serious undertakl.nqs, !

war arises: from the vmlar_mn of those

na(;uzal. rlghts wmch adh.ere t:o xndxvxduals and ‘to states as’

pex fecked by law.v War arxses Erom: njury, and the' three )ust o

i cauges of: war are d’efence of ifa and ptoperty, reccvery of

chat wh\x.ch ba].ongs to us, and p\mlshment fux wrongs done. 'u'h:ese

s A
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enforcenent of rights, and then “v;ithin the bounds of law and

good faith."! .As van Vollenhoven notes, Grotius did not.

.consider the {aw of peace and the law Of war as separate N

_halves of a whole ¢alled international‘law Instead, the . s
) :

ormer outlined the 1aw of dutxes pertammg to.: mankmd, and

"ithe latter the “law whereby such dm:les are. enfcrced

Hxnsle.y .

'natmnal law, says that srouus qu the f

necessity of propnundi.ng a body of posltlve i terna.tmnal

law, separate £rom natuzal law and derlv:.ng “from the wxll and

pract).ce of 'states."3 He goes on to 'say that in so domg . S

‘ Grouus "was recog‘nleng that *the natural law was.inadequate as -

a-mean$ of requlatmg the interhational- conducb of scvere).gn

wstates.'ﬂ Tooke, "t00,. pm:lnts out thdt Grotius was ‘so gn)glous
to promoce the'accebtance'of'a law: governing Gonduct among. = 1. .

2 nations that he was “quick to upliold what currently ex:l.sted -

fonal 1aw

- ;
1pio1. 25.. And Prol. 26, only vk A 56 fie stath
‘are ¥o be silént in war, that is,.only those laws which are,
adapted to peace. .'Those otherlaws, of nature and’ of mations;,
i\ "which:are ' dJt. perpetual .validity and suited to. all times" must -
“ever. remain in-force.

i chrneh.s -van Vollenhoven; ‘The Framework of Grotius' ' =
Book. De Jure Belli ac-Pacis (1625)‘("Ams——)£_“‘_"‘t Titgave. van. de

A v‘—“‘—n—__‘Nocrd-so andsche- U1tgeversmaatschappx), 93D ,.p. Lol

‘p 189" 90. &,

Siinsley, ‘6B cit.

ooke; 'op. cit., P 226.
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jus gentium in the Grotian scheme. Instead, what it does is
serve. to émphasize the extreme importance which Grotius placed
on the system of pos:.t.\ve law as cxeatlng the order in the
state a.nd peace in the world necessary to the achxevement of

Nonetheless, positive. law, as “the, ‘op

ation of

Sustice.,.

;duals and, by ,analagy, to’ tates‘ Just as

as I- have shown, was not e oug ~to' command - Dbl].gat on,. SO too

sith all. its defeci-.s.

Ehé’ pcsu:xve law* extant siong states,

Some laws cf th:l.s sort: were, a

could mot belfccapted wha ssale

after all; ‘positively uhjust. '

“The charge commoniy laid agalnst sxouus that he never

i ‘ folly Harifies whethergnatura law is to become 2 bmdlng lagalv :

! one. respect fa

or. to remal.n -a, purely moral. pnmuple

AR but in. another respech an‘ unfair. formulatnm of ‘the proble
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good; so also among, nations to den; the validity 'of an unjust’
law which has received comton consent, will nost certainly
_serve to undermine th‘e reapect for a legal system'among nations
which is s absolutely esnenual since such a legal system is the
- o:uy vehicle” avau.hble fox the aduevemnt of ]ustice betveen
states.. > :

It is in thu sense only thst Hmiley is nght in*

"But positive law must ever zpproxunate to natural law if .

justice 'is to be achieved. Tis is the connection between *
2 thé L;Iter'nal_and external orders. The form of internal .law
" is will; the’ iot;r\ of .extgmal Lav, consent. The Ccontent of -
both; in their perfection; is natural law. Grotius was too.,
1u.t1e oE a p!nlosophex to say exactly hou the content of
posxr_we law ‘was to. became natuzal 1a\l, -to-achieve tauonah.ty'
~hut e was ‘also too mich: & junspmaenc to da.ny that c:;e

"content céuld ever be achieved vut.hout the form,. ...

’rhe role o£ the law of ‘hature’ in the law of var

emphasxzad by Grou\m 1nsistence r.hat a war. cannot be jnst: en

both des._l, Even pam.es outsxde th con'l;ct have a anty: to”

" Lome Bkl 11, ch. xxiii,¥ili 2. In‘thé particuldr sense
a.nd with reference to the thinq itself, a war'.cannot He just

on: both sides, just as'a legal
by, the.very nature of’ the case
£ 'opposites as to' doing. and restraining."
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belllgErents, and must do notlu.nq either to hinder the party

whose ‘cause is just, or to assist the party whmse cause is

unjust.l A Grctlan state only occup).es what we toddy would

call a truly neutral poslt on A there is deuht a'ouc which

J.de has the ]uS cause then Ait'is to reiain impaztlal, but g d

alegal wat is srmply one w}uch 5 aec1azel( by ths appmp ‘iate

3 authonty, the sovereign head ' of’ state Jand. in v 1ch

Gertain fornalities ‘are obsezved.z‘ T e consider justice

' From the point of- view, Sf cert

‘then:a war may

00 150 .Just' on both s:l.des.3- It e conslder not the'effects, but |




i 'the doer.’ Th regard to che ac 1tsel . however

And Gx:otius makes 1t clear that public wars formally

is sxmply 'bemg prac\‘;ical dnd;conservative. | ‘the, reasén why | - il

ther of ‘the. antagonlsts ruxthéx




" challénge, for the Grotian:scholar and indeed- the’test of ‘Grotian’

Brierly in partm\nar, as’ 1 n1terpret hlm f.md fault wi‘th

Grotius for not cleatly havinq made the matter of the, justness

sctly so estah 1shed, yet ‘He also. dist nguished

. uuy,’ "The. Prohibition ‘of War by nternat10n31 Law,
in- The Basxs of . Oblxgatlon 1n1?n:e t:l.ﬁh&LJ..aw, pp 231—32

b1d, ¥ ﬁnd this a campelling argun\snt, perhaps not ‘in 3
the Least bec hecause it is indicative-of: the'age-old problem of the” . ' .|
‘a priori and the’a postériori, of the relation’of. theory to:fact, ..« /i
of ‘ought to. i If natural law cannot’play a:more concrete role }
“in-international’law in particular, then the futuré of the world
may well:be dim, and indeed, that wvery goal ‘lost which Grotius E
sought; namely peace,. but, if.war,.then war for a.just cause and
* justly fought. Westlake laments ‘that Grotius' did not plead.for.
:the admission of’Christian principles into international.-law.-and
denied to. third parties the right to interfere "to-restrain the:
use of unconscientious methods in exacting a debt of ‘justice.” : Bk
.(The Collected Papers of John“Westlake on Public Intetnatlona]. Las,
ed; by L. Oppenheim [Cambridge: University Press, 1914]; p..50.) ..
Elements of thé 'same fear of practical ‘failure can:be seen’ in the
writings, of Lauterpacht ahd D'Entréves,. optimists though they are.
There -are, of course, many. ways 'of explaining Grotius' approach
".and I have attempted one such: in'this paper. : However, the real -

philosophy in géneral.may be an.analysis of the. -extent. to. which [ .
natural ‘law, -éven within.the confines of De Jure Belli ac Pacis,..
is.a practical, effective principle in.that body of law which we
now_know as Lnternational law.

358 Bk, n, che xxJ.i“kvi.




betveen what is. 1nvful because done vith meunity and

Iwhat is’ lavtul because - ieis right-or just.} ]Bavmq outlx.nad

» s
J extended sense’of natural; law in ‘Grotius, the fifs teferring i
to, what is part of natuxal law by not: being in .conflict with it,

" and the.second, thoigh by misuse of the term referring to’ things
.. “"whichiTeason" daclues are. honnurable, or better than their:,:
ites” It.is in keeping with'

ition of law as< 'impcs:.nq

since 'this law do:reéponds to what is
... may,. be".compared with his. earlier and zatheu: limited-definition

just, in its'broader. sense;

as the"abstaining from that which belongs to anothez"
3. or of: injustxce as that which 4is "in conflict with’
the nature of 5O iaty' (JE »che A, “Adi Both r_heae
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“law of 1ovet’ khich is qr'eater even. than jus'tice,fgmi bids

‘to beiquick

v A us not to pursue our r:.ghts unnecessanly, -an

to. fo;'g:.ve those | w:ongs andinjuries which-are bearable.‘k

to’ hav mercy . on. the nmocent, to cause no more

.exténded ‘senses’ are dxstxnguxshe fxom natuxal law proper, or
invits stnct sense. : Grotius himself refers to nded

meaning”-at Prol. 9. where he says that whatever is ‘t variance
. with a.well-tempered, judgement xs ‘contrary. to. ‘the.'law of:nature,
In its second extended.ie ,*Langford ‘Says that natural law
.18 .concerned with vu‘tues ther than justice; and.rot’ simply as .
- honouirable but-‘also in some circumstances as-obligatory” (JBP. .
Bk. II, ch:'i, ixi1;): :He notes that this: is. in’contradiction:
to Grotius earlier acéount of the: secon ‘éxtended sense where

ot to be obiigatory -(JBP BK:.I, ch.'i,
Jas xndeed it'js to-Grotius' later ‘account'of such vutues as

“honourable-but: "not due- by nature®. (JBP: Bk Ty

-+ a passage al,so ‘cite Y Langford but to.defe d a dlffere 't pui.n

h’pt (Chrlstian) loye ‘demands. (JBP.BK..T
)

JoH. xif, ix.20 BK. 1T T.ehioxvidl, 1

238 Bk, I,.ch. ETI

338p Bk:'T, ch

‘23BP BK. ;' f i xi, »vi_ii = :_cii




' to go-ta war for-a ust cause :.f the pxice to be paxd 1n

T human suffenng and- deach does ‘not warrant the pressing of «

. our rignt.? Todke a scnbes, Grobris . fetiurh o this prlnclple .

m;d ay through the thx:d bDok ‘as a l:onfesslon Df fa).th" for )




war of _punishmefit, for example, can’ only be undertaken for the

. »vmlation of a right among natxms which“is legally established.

rf. i.nly not ‘with’ his ult:i.mate i.m., Grotlu







The' first is J..mportant

. as havmg,secured a respecc for the mstl.tutmn. It is the

hegmnmq of law; 11: secures order in he world. It is here

‘ that sovere:l.g\nty in the 1nternal order ahd consent, in the

“The seccnd'ls that to which

; exteznal rder play their parts

blaw strl.ctly .50 callad can,aspue. In its perfectxcn it would

and the natm:e ef ‘man J.s the ather of reason.*

; rat onal,

T Grotxus .u: is nochmq othez than the good. It is pm:em:lally

strmuy

also serves as’an explanatxon of ‘why e are

Grotl.\as 3 then

en]cmea to judge a mattet at one point by the Inw of nature, oSy

; 1 In this context, one. may ‘place. Aqumas‘ statement that
# only the wicked, and. not the’ virtuous or ]ust .are. sub;ect
5.

torthe; law. umma Theologica: Quest. .96,
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,cev and pnxsi.nq as_most deslxablu f_hou who dn n t ingist
}

7' rform unly r.heu' legal dut'

= L5 upon txm: legal desérts.nor

but acg out of a ‘greater- love ‘which, am% gh' not strictly/

cmnanded hy law or sve.n jum:ice, is cettalnly enjomed byr God. \ A

; IR R th.mk this explaxns too. vhy G:ouus main ncen( in

expou.ndmg the law of: war was to, achxave peace. If Har 17!

necessary- (md it u truly necessary, and pemlissi.bl.e evén by

bhe law of. God, when b gzeater and mte just love," ," e love

“of mnocent men,

3 comnands) then it is ealentialﬂthatjt be -

o fought: in such a manner as to: ::eeam aféépecc for" justice ‘and’

e Jusnce could nat hppe to be achxeved. This is why even tha

o B poani'éx,_of an ineffective ideal.’ A;.che Tow 59, ,lTlt the means e
; to )';xstioe,' jus‘tice demands'.a-certain; ’::m'A{i'.u:!l.u:y‘rv Hhem the.!,' &




CONCLUSION
% Ll
In De Jure Belli Ac Pacis Grotius has presented ‘a

‘detailed and etfective concept cf soversiguty. - It isia

'cept defined by law, not by mn, ts pazciaulax fotm

contract of that

o such is mot- affected by haw the soverélqn pover is confe red,

how-long’ it lasts, or even how 11: is held, be that absolutély

Lwl.thcrlght of transfer) ,4h trust,.or wJ.th restrictions. -For'

the same reason, a soverexgn ig’ ‘mot- lu\uted hy prom:.ses he

,_makes, for +he c'

ot umt mmself. Such’: conditions may affecc

& :he exerclse of. er, or even tﬂe -pover 1tse1f, and u\ r.he

fomer, may- résul(: in‘an un]ust act (smce a promise confers

a legal nght “apoi the pr ee), ln the - Tatter: in an act null °

ana void, (smce made W

-hout. power) ¥ but it'does not thereby
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Grotius' definition is a s 1 attempt to

a concept of sovereignty which is both logically complete
given the concept of the state as a legal entity, and generative

of justice.. 'Law is. first and foremost what is .right. It

A perfects the’ moral qual;\.ty, and J.mposes an obliqatlcn to what

g that order in.the: state and péace in the, vorld wluch .i.s essent1a1

the’ mdzvxdual ax‘erposs).ble only: hy respect £0;

is rlqht. Thére'is no Justlce in ‘anarchy.'The, security, of

the-state, both anernally and external

* and ‘the freedom of. :

\'Law ‘secures,

‘1f man is to live that reaso able a:nd‘:mtelllgent life whlch i

,’suited to hl rpature.

J unbrl.dled flight ‘of will of internatl.onal xelations

3 Of

ust war A.S for the sak

y peace.- It is necessary, a.nd permissxble, only when ‘the 1eqa1

process fails. Just as the institition of law put aniend to
pnvate war (except where xecourse |:o law'is not poss1b1e) in-

t.he 1ntezna1 state, so lt is called upon to put an end to the

It is because man J.S capable by nature of reasonlnq

correctly from certaln first prm iples that order and peace‘

must always serve theu and< juscxce, ox a ratinnal soclety.

Any kegal order entaus x stramts upon the :mdxv).dual or state,

just as any 16081 oxdek,; any. peace;” is also born of. advanitage.

) Even the :law’ cf love, whwh is; ultlmately b ndmg on every

human bea.ng, i’ backed: by expediency. But just- as, it is \e:ue

_that cettam tata.onal prmciples would be bl.nd!.ng even l.f

: g:he;e we;e_ no ch,

so .a;so it is trie that these same princzples
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justicefapd morality in the Grotian scheme,/ in times .of

And 1est :nyone think ‘that order and peace take precedence over
necedsity the primitive right prevails even to the extent uf
™ permttmg reslstance tc the established order w:.th:.n the
.state, and in regard to ‘the relation of states to one. anothez,

when every pédceful & effort “fowards. «justice; falls, states’

Grotlus ! philosophy

pertains o the 1ndlvidua1

a p' tri ‘ny, the’ penple, as_an entu—.y separate £om the

4 saverexgn, retams ‘a 1arge bcdy of nqhts The soverelgn

'hmself, as an lndlvxdual or grcup ‘of -, individuals. ‘is. subject

is /the sovereign

i to the law.of- nature and dlv‘ e law; and if

as 1nd1v1dua1 Who,

n the external relati ns. of the state; - .

is en]omed tg ‘render abedience to that 1aw of natxons which 15

_not. contrary ‘to’the 1aH of nature-

SRR W thth the’ st:atev t.he sbcxal x:nm:ract whic I

tho: ty in-the’ swere:.gn severely curtaus t.he nqhts

~'previously. enjcyed ‘by ‘the citizen in thé state ‘of hature.:

ot 111 ety , the. Eulfill it of . man’ snature

.and not ‘the: antlthesls of ft.: He consents to" the soc{al

( arram;emenc, and tﬁerehy to theila Nonetheless, if the

state is. the fulfinme' tiof nature, natu:e Ls not theteby

‘destroyed.-
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= = - Perhaps becausé tle.order of states in relation to

one anothelr takes ‘the form of consent ~among sovereign states,

W)t whereas £he internal order is defined ih terms of the will of

gn, the 1nd1v1rlua1 cope " for moral

s given greater

Judgement Ln external . matte:s than -iny (matters concernmg the

sthis may: partly be expla:.ned

of the soveze:tgn state with tﬁe sovereign head of: the il ternal g

5 sba,teq,the lnvdl_ 1dua1 as cn:uen‘ of the state is more clea:,ly o

. regarded as ‘part: £a whole defirled in (:erms of relatxon B

to'a first’ wi!.l, the sovere:.gn, thaz\ is that .’ sama 1nd1vxdual

ccnsxdered as the subject of international rxghts and dutxea. i

cf states, to ab:.de by thes dw:ate

o the pxeservat on‘of t_e

‘a. sovereign whode' w:L].l
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It 1S bhe !eccgnlﬂon that Justice must" be the heax!: »

of any 1égal order that provides the 1mk between internal’

and external sovereanty, and renders Grotms' phl.lDSOth of the

state. and of mr.ernatxona »:elations coherent. Peaceful,

Jegaa peat; nade possihle by a savele1gn within the state'and

corisent. among, hatio and i ot easuy ;

1s e9 be’ puxsneﬁ

cen:am rat ona]. “and moral standards. The questxon of when t
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tha natuz ok the holder: of soverexgnhy are determmed o by

G sense sets the _terms of its own exxscence, ‘declares it




sufficxent condu:icn. For all dts emphasis ‘on the particular .

tlzen's ;abligaﬂon to M: may .be j dged. Man desxres
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is truly developed. Hence, the matter is mlsrepresenced oy
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The “gmundixiq is more evident ‘in; the extemal ctder

since the 1attez has no foxmalxted contracc with: pxoven .

:sanctlons. It 15 just as cxucial although - less evidem:, in oo

’the 1nternal c:der _since, in tmes of /noral’ cnsis, there

Y clearly a "benign resexvatlon" in favour uf natural riqht
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ts 1nfluence agamst the gtatel. - It is often sufflcienc to defina p

’x‘he effxcxmt caus) xs'emphasued,




'I'emphasize the 1mpoz larice. 05~ the social contract in Grotx.an
'::h XY Thls )s not nconslstent wuh recoqn:.zing the primary : G

-role. of natunl law. Tl'\e particular social contuct may 13y,

down the ules EOr the Citizen's Dbl).gatlpn, but: the 1aw of",

nature provides their prooi. In the moSE repre

ive ‘of social.

orders where the' sovere1 :

“it'is clear that natuxal'

of ! obhgat:.on & the: soc

1B BK. I ch.




Gmx:ke n heipful in delmeatlnq thu prohlan because -

he percex.ves t.he divided and dual lu.bjact of wvgxeiqntx to be

.2 S Y C of nny lanati -of civu socuty ubh:h

invokes a cuntract between people and ruler.’” A! far as it goel...

this. xt;cxsl may aptly be apyhui tn.Gzoti\u. In Grotius

ﬂevelopnsn: of the‘géncept sovernqm:y is. ﬂot seen as the !




to natural 1aw‘ Upun the xnd:.vidual s entrance into,

7 an, Grot:.us attral:tlcn 5

nterestmg study. The cuntentﬁ.on m tlus theSJ.s that Gzotl.an

:Lon Pr the Pr : natu;e}

'cf suclal contract theot.\.es in general Grocms' snccess‘lies :




che tate. Subczrllna.te off:u:ia].s hold their autkm—ity by




3 nqht of tHe cmuen to ‘refuse to - partlclpate in an unjust

~.wa: Specxfioally, in the section enn‘tled‘ "D:Lfferences in

inte:nal and extemal orders ln regard to indxv;dual nqhts"'v

(PP .

96 102), pertlnent passages are erenced, oiten wn:h

'conarastmg passages offerei and omnem:s ptov:.ded.

In. tehns ofitsi qeneral presentat‘ n'in the Grotxan
istance ; espec lly

|
% Schalarly‘ reseazg:h.

the opposirg view ot eép«z’cial‘ly “anong -

h;s contemporarles, (& tms' wculd largely pwt hSVe baen regarded

as a’ .Uberal theory of tHe r).ght to reslst :an unjust soveren;n.
g |0
’l‘he Jesults Juan de Mariana, who approved of tyrarmcide as :

. way of ridding oneself -of political oppresslen, dnd* annclsno |
Suarez, who belleved polizical authcﬂty always to be ir the %

hands nf ‘the commnmty, ‘held fa: more; radmal v1e'ws which were

The ‘V:Lndic.\.ae Ccntra gx:anncs

not. uncomman among othex wrlters.

- ~exists ‘*for thé’ sake of those governed 2 There is thrnughout
dign who, as the flrst e

‘3 ecires .the

mstorz oF Pohtlcal Théory « rh ed

Tondon: George'G. Harrap &G, Ltd., 1951) 322.

Geotqe l-I Sab:Lne,




social structure whereby (and.whereby alone according to Grotius).
man's true x}ature"can be fulfilled. Whilé extreme ‘necessity
always demands ‘a reservation in ‘favour of natu:al rxqm:, 3

ot to be unde:ctaken

“Grotius is adamant that rebeuwn i

11qhtly. mnq—suffermg 15 encolu:aqed, and fnrhearance in

'pressing one* 's rights. 'l'he passme natute of :esxstance and

g especiall’y bp 35-33)

i Te may correctly be arqued that in ‘Grotian ‘theory. the

soc:.al conuaet tself Fren. speciﬁes t‘ne terms and condxtions,

and therefore’ the lxmxts, of the subject s obligation to the-

sovermgm but I cont:’end that th_

_does’ not" polnt to arl beral

AL o

o; gocial®

; ‘fulf:l.l_ll.‘ng e
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to.mistake the means’for. the AT m}e social order which is

'e the end f.or which it is intended .The

authontles 1ssue any order that’ 15 contxary tn ‘the lav of

nature or: tn the ccmmandments of ch the ‘order shou].d riok

be Carrled out

Wil t:here is always 2 "benign regervation

in’ favou: of - pr tive ¢ ght, tlus :esarvatxon ig 1nvokable

only “under; extre.m i othervuse unavmdable conﬂltloﬂs

all uther t].mes.

the prnutlve z::.ght of esls‘tance to J.n]ury




~'of man,’

"T.hxs maxntenance of. the soci;

. cal}.ed.

R 1 P

a'rational jus géntium which would bring war itself under
legal order were not paralleled by efforts to rid the citizen:.
of similar oppression within his own-state: But the seed of'’

justice never’ di‘sagpéazél It is the virtue- charactexistn:

d 1t is tb the end cf men that bhE State exlsx:s. 2

.. lwhich s ccmsonant

wu:h human lntelliqence, is‘the snurc of 1»_:_ ;_u-cpexly so
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