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Abstract

The Marshall Decision has had a significant impact on fisheries policy in Atlantic
Canada. The Government of Canada through its Department of Fisheries and Oceans has
negotiated agreements with most of the Mi’kmagq and Malecite First Nations affected by
this decision. The federal government has provided funding to pay for a voluntary buy-
back program for fishing licences, gear and to provide training for aboriginal

Non-aborigi gatively impacted by the Marshall Decision have

received no compensation and feel that their needs and concerns are being ignored. Most
aboriginal communities feel the Marshall Decision represents new opportunities for
employment and training and the opportunity to build and foster pride in themselves and
their heritage. The Marshall Decision may also lay the groundwork for negotiations with
the federal and provincial governments to provide access to other industries and
resources. The government still needs to ensure that long term training in the industry is
available for all, that compensation is given to those forced to leave the industry and
greater consultation is initiated with all affected groups. Unfortunately, the fishery is still
a volatile industry. If resources or markets decline, there is no easy solution to insure that
aboriginals and non-aboriginals maintain the right to eamn a moderate livelihood from the

fishing industry.
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1.0 Introduction

On the 17" of September, 1999, the Supreme Court of Canada overturned the conviction
of Donald Marshall, Jr., thereby reaffirming the rights of the 34 Mi’kmagq and Malecite
First Nations in the Maritimes and the Gaspé region of Quebec to fish commercially. This
right was not all encompassing but it did give the provision that aboriginals could fish
commercially for the purposes of eaming a “moderate living”. With this decision, the
face of fisheries management and fisheries policy changed in Atlantic Canada. The

Government of Canada was slow to react. This lack of an action plan resulted in criticism

from

and non-aboriginals alike. More i though was the basic fact

that aboriginals felt that their rights had finally been recognized.

The rights of aboriginals in Canada can be divided into two categories; aboriginal rights
and treaty rights (Reiter, 2000). Aboriginal rights refer to the practices, customs and
traditions of aboriginals before contact with Europeans (Allain, 1996b). Treaty rights are
defined as rights that were formally agreed to by the aboriginal group and the Crown.
Both aboriginal and treaty rights are affirmed in Section 35 of the Constitution Act of
1982 (Reiter, 2000). In the case of R. v. Marshall, the defence successfully argued that
the Mi’kmaq and Malecite had negotiated a treaty right, an agreement with the British
Crown, to fish commercially. To fully understand the Supreme Court’s ruling, this paper
will first examine key documents that were fundamental to Donald Marshall, Jr.’s
successful defence. The Treaties of 1760-61, the Royal Proclamation and the Canadian

Constitution Act of 1982 all provide important information. Several court cases also
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